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1 Introduction1
1.1 Structure
Part I of the Deregulation and Contracting Out Act 1994 introduced a wholly novel
procedure for the repeal and amendment of primary legislation. Under sections 1 4, a
Minister who considers that a provision in an Act of Parliament imposes a burden on any
se
that, by means of a statutory instrument, it be repealed in its entirety, or amended so as to
reduce that burden. This procedure was established to give effect to the Conservative
mmerce of the
2
costs of compliance with outdated and unnecessary regulation. The government intended the
Initiative to be a rolling programme bringing benefits to the economy whose realisation
would be based on a co-operative relationship with Parliament in the form of an enhanced
procedure for the enactment of secondary legislation. While its use of the procedure has yet
to generate the momentum achieved during the two years preceding the 1997 General
Election, the Labour government has sought to change the emphasis, to support better
regulation rather than deregulation, and, in the consultation document published in March
3

Hitherto, save in exceptional circumstances, an Act of Parliament could only be altered by
primary legislation, thus presenting Parliament with the usual opportunities to debate (and
modify) the proposed alterations. By contrast, the opportunities for the debate of statutory
instruments are limited to a small number of the instruments that are annually laid before
Parliament.4 Without more, the new procedure would have presented a formidable challenge
to the accepted practice for the scrutiny of alterations to primary legislation, Instead, the Act
creates a novel process obliging Ministers to engage in demonstrably adequate consultation
with interested parties, prior to the laying of a proposed Order. The proposal is considered by
Committees of both Houses of Parliament, each of which prepares a report. Thereafter, the
Minister is at liberty to withdraw the proposal or to lay it as a draft Order before each House,
possibly amended to take account of any recommendations made by these Committees.
The purpose of this paper is two fold:
es have implemented
its agreed procedures for the consideration of deregulation proposals; and

1

David Miers is Professor of Law, Cardiff Law School. This paper was developed as part of the research activities
of the Study of Parliament Group. I am indebted to academic and official members of the Group, and to the
Clerks of the two Committees for their advice and assistance. None has any responsibility for its contents.
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Deregulation: Cutting Red Tape (1994, DTI); Deregulation Task Force: Proposals for Reform (1994, DTI); and
Deregulation Task Force: Thinking about Regulating (1994, DTI). See the Better Regulation Unit website:
http://www.cabinetoffice.gov.uk/bru/index/intro/htm.
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Cabinet Office, Proposed amendments to the Deregulation and Contracting Oat Act 1994 (March 1999).
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(b) to consider both how the existing deregulation procedure might be extended and what
potential it has for other applications to parliamentary decision making, in particular, for
the scrutiny of primary and secondary legislation.
Following the summary, section 2 describes the procedures adopted by the two Houses: The
proposed amendments. Section 4 addresses its main proposals, together with the
broader issues identified above. The article considers measures proposed and discussed in the
four Sessions to the close of the 1997/98 Parliament.

1.2 Summary
Once the proposal is laid, the Select Committee on Delegated Powers and Deregulation
(Lords) and the Deregulation Committee (Commons) have 60 days within which to report to
the House. Their procedures require them to consider: the appropriateness of the proposal;
the nature of the burden to be removed; the adequacy of consultation; the continuation of any
necessary protection; whether the proposal would impose a charge on the public revenue or
have retrospective effect; its vires and its compatibility with any EU obligation, and the
adequacy of the drafting of the draft Order.
Of these, the three that have attracted the most attention concern the nature and impact
of the burden, the maintenance of the protections contained in the primary legislation, and
the adequacy of th
specified in the Act. Concerning the burden, for example, the Committees have focussed on
such questions as whether the burdened person can include a regulator as well as the
regulated, the measurement of the burden, and whether it is an acceptable use of the
procedure to reduce a burden on one person by transferring it to another, or, indeed, by
last
of these, the government has proposed that the order making power should be extended to
5

include, for example, health and safety, the maintenance of employment law safeguards,
social regulation and transparency in commercial and other dealings. Where they have
expressed concern, departments have invariably sought to amend the initial proposal. A key
element is consultation. It is mandatory, and, as both Committees have observed, lies at the
heart of the deregulation process. They routinely assess the extent and adequacy of the
organisations as appear to the Minister to be, in the
its customary place in pre-legislative policy making, consultation about deregulation
proposals is not an exercise in persuasion, but a duty imposed on the Minister. Compliance
performs both a legal and a parliamentary function: legal, in that it fulfils a statutory
on
the floor of either House.
5

Cabinet Office (1999), para. 14.
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Between the date of the first proposal made under the Act in April 1995 and the end of the
1997/98 session, 50 proposed Orders had been laid (a few more than once) and 44 had been
made as statutory instruments. In only three instances did the Committees reject the proposal
(Sunday Dancing, Civil Aviation Act 1982, and the Consumer Credit Act 1984); for the rest,
they either approved the proposal in terms or recommended amendments. The parliamentary
consensus is that the deregulation procedure is a success. It offers departments the
opportunity to achieve useful amendments to primary legislation where the chances of their
being achieved via the normal route would, because of pressure on the timetable, be slim or
non-existent. It offers Parliament the opportunity to conduct detailed and effective scrutiny
of proposed changes to primary legislation, a scrutiny often notably absent in the passage of a
Bill. It is a co-operative venture between government and Parliament whose success has
encouraged both the Committees and the government to seek its extension to other areas.
document proposes changes which would permit burdens to be removed from central or local
government, or from statutory agencies, and not merely from commercial or other private
sector organisations.6
the Civil Aviation Act 1982 so as to permit the Civil Aviation Authority (CAA) to contract
out to the private sector aspects of its data servicing activity. As a matter of statutory

voluntary sector. But there is also a substantial parliamentary issue implicit in this proposal.
In the debates on the 1994 Act the government had given an assurance that the order-making
power would not be used to relieve public bodies of their regulatory functions. Were
deregulation orders to be used to be used in this way, the procedures that each House would
have adopted at that time would, by inference, have been the more rigorous. The proposed
extension raises therefore not only a question concerning the rigour with which the
Committees would approach such a proposal, but a more fundamental question concerning
the negotiation of the understandings between government and Parliament on which the
s procedures were based.
procedure be used to remove burdens imposed by the common law.7 Inevitably controversial,
precisely because the Committees have been so
effective that it is content to let them judge the appropriateness of any such proposed draft
Order.
10 of the Human Rights Act 1998 to achieve compatibility between the law of the United
proceeding by way of subordinate legislation could be considered in a manner similar to the
deregulation procedure. It could also constitute an element in a remodelled procedure for the
drafting and scrutiny of primary legislation, in particular framework Bills, a suggestion that

6
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has been strongly urged by Michael Ryle. Finally, the procedure offers a ready model for the
on delegated legislation be acted upon.

(c) should the Minister then lay an Order before the House, its reconsideration by the
Committee against the same twelve criteria; and
acceptability of the Order.
These criteria, and their associated procedures were set out at length in a Special Report
published in April 1995.8 Th
consideration of the first proposal laid before Parliament, the Greyhound Racing Order 1995.
While there were, as we shall see, one or two presentational matters to which the Committee
drew the
principal questions to be addressed for all proposals, both in the Lords and the Commops:
9
The Committee continued in subsequent
10
reports to restate this approach, but has more recently moved directly from the statement of
its terms of reference to the substance of the report. With effect from the 1996 97 session, the
Committee was renamed the Delegated Powers and Deregulation Committee, in recognition
of the very considerable proportion of its workload which deregulation proposals constitute.11

2.2.2 The House of Commons
Unlike the Upper House, there was no existing Committee whose terms of reference could
properly be extended to include the procedures introduced by the 1994 Act. Following the
recommendations of the Select Committee on Procedure,12 the Standing Order establishing
the Deregulation Committee was agreed in November 1994 (S.O. No. 124A).
In brief,13 the procedure to be followed in the Commons comprises:

8

Fourth Report from the Select Committee on the Scrutiny of Delegated Powers, Special Report (1994 95), HL
48).
9

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Deregulation (Greyhound Racing)
Order 1995 (1994 95, HL 67), para. 4.
10

Thirteenth Report from the Select Committee on the Scrutiny of Delegated Power (1994 95, HL 94), para. 2.

11

Select Committee on the Scrutiny of Delegated Powers, Special Report (1995 96, HL 120), para. 18.
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During 1993 94 the Committee considered how this new kind of secondary legislation might best be given
parliamentary scrutiny (Select Committee on Procedure, Parliamentary Scrutiny of Deregulation Orders (1993
94, HC 238)), whose recommendations the government substantially accepted; Select Committee on Procedure,
Parliamentary Scrutiny of Deregulation Orders: Government Response to the Fourth Report 1993 94 (1993 94,
HC 404), which were finally reported to the House in March 1995; Deregulation Committee, Consideration of
Deregulation Proposals and Draft Orders (1994 95, HC 311).
13

The procedure in helpfully set out in diagrammatic form in Deregulation Committee, The Deregulation
(Greyhound Racing) Order 1995: the Proposal (1994 95, HC 535), Annex I. The Standing Order is set out in full
at the end of this paper.
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(a) the consideration of the proposal against nine criteria: its appropriateness; the
adequacy of consultation; the nature of the burden to be removed; the adequacy of any
necessary protection for the public; whether the proposal imposes a charge, is
quality of its drafting;
(b) a report to the House within 60 days (during which time oral or written evidence may
be taken) that a draft order in the same terms can be laid, that an amended order should
be laid or that the order making power should not be used;
(c) should the Minister lay a draft order before the House, its reconsideration by the
Committee against the same nine criteria; and, within 15 sitting days of the order being
laid;
(d) a report to the House that the order be approved without a Division (no debate); with
a Division (1½ hour debate); or not approved (3 hour debate).
Like its Lords counterpart, the Deregulation Committee took the opportunity offered by the
greyhound racing proposal to set out what it conceived to be its task. What the Committee
emphasised is the constitutional significance of the deregulation procedure. 14 The consequent
need for vigorous parliamentary scrutiny is abundantly exemplified in the way in which it
dealt with the issue of necessary protection (discussed below).

3 The work of the two Committees
3.1 Introduction
Between the date of the first proposal made under the Act in April 1995 and the end of the
1997/98 session,15 50 proposed Orders had been laid. One of these was withdrawn and some
have figured in more than one parliamentary session as they were modified in response to the
-four had been made as statutory instruments by the
end of the 1997 98 session. In only three instances did the Committees reject the proposal
(Sunday Dancing, Civil Aviation Act 1982, and the Consumer Credit Act 1984); for the rest,
the Committee either approved the proposal in terms, or recommended amendments. In
brief, the outcome of the proposals made in the four full sessions to date is:
1994 95: total, 8; accepted, 4; amended, 3; rejected, 1.
1995 96: total, 19; accepted, 12; amended, 7; rejected, 0.
1996 97: total, 16; accepted, 7; amended, 7; rejected, 2.
1997 98: total, 7(1 withdrawn); accepted, 3; amended, 3; rejected, 0.

14

Deregulation Committee, The Deregulation (Greyhound Racing) Order 1995; the Proposal (1994 95, HC
535), para. 2.
15

They are listed in Annex 2 of the Cabinet Office Consultation Document and also on the Better Regulation
e. The reports of both Committees are available on the Parliamentary website
(www.parliament.uk).
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3.2 Identifying the Criteria
As noted, the Standing Order governing the Commons Deregulation Committee specifies
nine criteria against which proposals laid under section 3 of the Deregulation and
Contracting Out Act 1994 are to be considered. Eight of these criteria also figure in the terms
reference. The eight are:
1 the appropriateness of the proposal;
2 the removal of a burden;
3 the adequacy of consultation;
4 the continuation of any necessary protection;
5 whether the proposal would impose a charge on the public revenue;
6 whether the proposal has retrospective effect;
s vires; and
8 the adequacy of the drafting.
incompatibility with any EU obligation. However, were this a possibility, the Lords
Committee could readily deal with the matter under the remaining JCSI criteria, in particular,
or, in the sweepingto w
provision excluding challenge in the courts; that there appears to have been unjustifiable
delay in the publication of or the laying of the proposal before Parliament; and that there
appears to have been unjustifiable delay in complying with section 4(1) of the Statutory
Instruments Act 1946. These last two could not arise in respect of deregulation proposals,
since they are laid under the provisions of the 1994 Act which specifies its own time limits.

3.3 Applying the Criteria
3.3.1 Introduction
In this section we consider in detail the way in which each Committee has applied the criteria
against which deregulation proposals are to be considered. A key issue is whether the
proposal makes an appropriate use of the order-making power under section 3 of the Act. In
the case of the Deregulation Committee, the obligation to measure the proposal against this
criterion is explicit in Standing Order No. 124A(5
the committee shall consider in
each case whether the proposals ... (a) appear to make an inappropriate use of delegated
reference (which refer to the criteria set out for the JCSI), as elucidated in its own statement

11
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A proposal may be rejected because, for example, the department failed to consult to the
satisfaction of either Committee; but this does not mean that the proposal itself would
otherwise have been an inappropriate use of the deregulation procedure. Thus, the key
question which arises is, what factors are to be taken into account when determining the
appropriateness of any proposal that are additional to the other specified criteria? In other
words, can a proposal which satisfies all the other criteria nevertheless be regarded as an
inappropriate use of the procedure? In a number of ways this question goes to the root of the
deregulation procedure, and for this reason we postpone its further consideration until we
have examined the application of the other eight criteria.
3.3.2 The burden
Section 1(1)(a) of the Deregulation and Contracting Out Act 1994 provides that the proposal
to amend or repeal the enactment concerned must relate to a provision whose effect is such as
y person in the
at the time by the Department of Trade and Industry included requirements for licensing and
to submit information, prescribed fees, time limits and administrative procedures. The Act
itself, by section 1(5), defines a burden as:
together with any sanction (whether criminal or otherwise) for failure to observe the
restriction or to comply with the requirement or condition; and

It may be noted that the Act is couched in terms of the effect, rather than the intention, of the
provision that generates the burden. A provision which, over time, becomes burdensome (for
example, as a result of changing technologies) is an appropriate subject for the procedure. 17
The interpretation of section 1 has raised a number of issues:
(a) upon what persons other than those engaged in any trade, business or profession may
such a burden lie;
(b) must the burden be real, as opposed to a possibility, and if real, must it be financially
quantifiable;
(c) assuming a real burden, how great must it be;
(d) what if the burden is merely transferred to another group; and,
(e) what if the removal of the identified burden may create another?

16

Fourth Report from the Select Committee on the Scrutiny of Delegated Powers, Special Report on
Deregulation Orders (1994 95, HL 48) para. 25.
17

Cabinet Office (1999), pars. 18.
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The Cabinet Office proposes no change to the statutory definition. It does, however, consider
small increase in burdens on some parties may be in the interests
such cases. As discussed below, the Committees have been critical of proposals that either
transfer the burden to some other group than that currently affected, or that create new

(a) The incidence of the burden
The first of these issues arose in connection with the proposal for the Draft Deregulation
(Civil Aviation Act 1982) Order 1997. Both Committees dealt with this as a matter of the
3.3.7.
(b) The identification of the burden
This proposal also raised a question concerning the identification of the burden. Its substance
was that as section 23 of the Civil Aviation Act 1982 prohibits the disclosure by the Civil
Aviation Authority (CAA) of personal information supplied to it under the Act, the
Authority is unable to contract out to the private sector such operations as data storage or
processing. The proposal was to disapply section 23 to the disclosure of specified information.
The Department of Trade and Industry argued that there was a burden on potential
contractors in the sense that until the law is changed, no one can contract with the CAA to
provide such data services. Companies which have the technical expertise so to do were
therefore carrying a burden in as much as the legislation imposes a statutory obstacle to their
being able to compete for the work performed by the CAA. Neither Committee accepted the
e Act
18
contemplated the removal of a hypothetical disadvantage. A week later, the Commons
reported on this proposal, and while it, too, recommended that it was an inappropriate use of
the procedure (because it was ultra vires the 1994 Act), its view of the burden to be removed
was slightly different. The Deregulation Committee emphasised that the simple
disapplication of section 23 would not mean that identifiable private contractors would
thereby automatically benefit, since the decision to sub-contract the work to any given
contractor would have to follow a process of selection by the CAA, even assuming it wished
19

The burden to be removed must, therefore, be real, and not one that is merely possible or
hypothetical. But does reality also require that the burden be financially quantifiable in terms
of its impact on those affected by it? The proposal to amend the Marriage Act 1949 to extend
the validity of the civil notice of marriage from three to twelve months raised for the
Commons Committee the question whether any burden was, as some of the respondents
doubted, being removed. The effect of the extension would be to give couples twelve months
from the date of notice within which to complete the ceremony, thereby avoiding the existing

18

Select Committee on Delegated Powers and Deregulation (1996 97, HL 59), paras. 12 13.

19

Deregulation Committee (1996 97, HC 387), pars. 17.
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practice of provisional bookings being made with the local registrar, a practice which was
informal and not uniformly adopted in England and Wales. The relatively short validity of the
notice, together with some variability in the completion of provisional bookings had also
meant that Registrars could on occasion find that ceremonies had been booked, but that late
cancellations had resulted in wasted appointments which could not be re-booked for other
insignificant: the statutory fees remained unchanged, though local authorities might make
some small administrative savings. Despite these conclusions, the Committee did consider
that the proposal would reduce the uncertainty attached to the current system, and for that
reason, a burden would be removed.20
In requiring that a burden be removed or reduced, the Act implies that a benefit to those
carrying on the trade, business or profession is created. However, section 1 does not require
that any other persons should benefit; provided that a quantifiable burden is removed or
reduced for the statutorily defined group, a proposal is not, it seems, objectionable if it does
not also yield a benefit for the customer group. The Lords Committee was, for example,
unable to assess any benefit to the customer arising from the annual saving to the banking
sector of some £30m as a consequence of the adoption of electronic cheque clearing systems;
nevertheless, the Committee was satisfied that a burden (albeit marginal in the banking
different approach was adopted by the Deregulation Committee with regard to the proposal
concerning credit unions. Using the regime in Northern Ireland as a benchmark, the
Committee suggested that the proposal did not go far enough; while recognising that it had
no power to initiate change, the Committee considered that it was within its remit to propose
modest extensions directly related to what was proposed.21
(c) The magnitude of the burden
An economic analysis could, presumably, reduce to financial terms the cost of the uncertainty
concerning the time limits for notification of marriage to which the Committee referred: how
much would a couple intending to marry pay in order that the notice of marriage that they
have given would last 12 rather than 3 months? In the absence of such analysis, the
Committee evidently felt that there was a burden, albeit one which was not, for its purposes,
quantifiable. Nevertheless, many proposals are accompanied by departmental estimates of the
money that is to be saved; and in these and other instances it is often the case that the trade
association or other body representing the affected interests will produce such estimates as
part of its response to the consultation document. Sometimes the saving is minimal: the
proposal concerning the provision of school action plans was described as being
22
In the case of the
proposal to reduce the requirement that approved building inspectors issue to both the local
authority and the builder the final certificate of completion (as required by the Building Act
20

Deregulation Committee (1996 97, HC 40), para. 83.

21

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Bills of
Exchange) Order 1996 (1995 96, HL 111), para. 14.
22

Select Committee on Delegated Powers and Deregulation, Special Report (1996 97, HL 72), para. 22.
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1984) to a requirement that the certificate be issued only to the former, the estimated saving
per house completed was £0.87, or £61,200 a year throughout England and Wales.23 The
Deregulation Committee similarly judged as trivial the saving of £3.50 per dealer to be made
by television dealers who have been required to purchase a television dealer demonstration
licence, totalling some £8,770 to the trade per annum.24 This raises a question concerning the
appropriateness of using the deregulation procedure in such a case, a matter to which we shall
return, It is also of interest to note that the Lords Committee made no comment on the small
scale (about 60p per dealer per annum) of the proposed saving, concluding that this was a
burden that could appropriately be removed under the 1994 Act.25
(d) Transferring the burden
Allowing that a burden is clearly identifiable, of significance and would undoubtedly be
reduced by the enactment of the proposed Order, the proposal may still be objectionable
because, rather than eliminating the burden altogether, it meets the objective of reducing its
incidence upon the trade, business or profession in question by transferring it to another
group. One possibility is that the burden is transferred within the same commercial sector,
either to the regulator, another supplier or to the consumer. The first of these was the case
with the proposal to deregulate aspects of the betting licensing procedures. While the
eventually produce a saving to the betting industry in general, in the short term it would
require of the regulator (which distributes funds to racing and is itself funded from betting
proceeds) a significant one-off cost (some £200,000) to adapt its data base. Both Committees
found, on balance, that the savings would in time outweigh this cost, but neither was sanguine
general principle, we do not consider it acceptable that a deregulation proposal should relieve
a burden on one part of an industry only to impose a substantial financial cost on another
26

A second possibility is that the burden is transferred from the private to the public sector. We
have noted that the Commons Committee regarded the savings to be made by the proposal
for the deregulation of an aspect of the Building Act 1984 as trivial, but both Committees
were more greatly concerned by the potential transfer of the cost to local authorities. Early
calculations suggested that the saving to the private sector (the approved building inspectors)
to be gained by amendments to the initial notice and final certificate requirements of £68,800
per annum would be gained at a cost to the public sector (the local authorities) of £341,000,
23

Deregulation Committee, Proposal for the Deregulation (Building) (Initial Notices and Final Certificates)
Order 1996 (1995 96, HC 377), para. 8.
24

Deregulation Committee, Proposal for the Deregulation (Wireless Telegraphy) Order 1996 (1995 96, HC
377), para. 37.
25

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Wireless
Telegraphy) Order 1996 (1995 96, HL 61), paras. 1 3.
26

Deregulation Committee, Proposal for the Deregulation (Betting Licensing) Order 1996 (1996 97, HC 138),
para. 7. See also Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation
(Betting Licensing) Order 1996 (1996 97, HL 25), para. 5.
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comprising the cost of new recording procedures. The Lords Committee took evidence from
the relevant bodies on the matter of cost and benefit, and posed for the Department of the
at all, given that its cost to the public purse appeared to be very substantially higher than the
27
comparatively minor gain to the private body derived from the remov
In the event, the relevant bodies agreed that while there was likely to be a small increase in
costs to local authorities, it was certainly less than the saving to the building inspectors. Both
Committees were critical of the imperfect consultation conducted by the Department on this
matter (and, in the case of the Commons Committee, another aspect of the proposal,
considered further below), but were eventually satisfied on the question of the removal of a
burden. Nevertheless, they both also indicated that they might not be prepared to accept such
a transfer of the burden on another occasion, the Lords Committee viewing this as potentially
a matter of the vires of the proposal.28 What is also abundantly clear is that if a proposal does
have this effect, the Department must ensure that its consultation has been impeccable.
(e) Creating a burden
As the Lords Committee noted in connection with the proposal concerning building notices,
it is conceivable that in removing one burden, another will be created. This is particularly
likely to be the case where an obligation imposed on business which carries a specific cost (for
example, a fee payable to a regulatory authority) is replaced by a system of self-regulation.
Self-regulation necessarily imposes costs on the business; the question whether, and to what
extent, this compromises the savings identified as being made was at issue in the proposal to
permit manufacturers, installers and repairers of weighing and measuring equipment to
conduct
the current system of inspection carried out by inspectors appointed under the Weights and
Measures Act 1985. The savings estimated by the Department of Trade and Industry varied,
depending on the extent to which self-verification was adopted, between £0.549m and
£3.074m. Both Committees noted that these calculations did not take account of the costs
which the self-verifiers would incur in setting up and maintaining their own verification
procedures, nor the possibility of some small increase in costs to local authorities which
continue to provide inspection services to non self-verifiers; but each was satisfied that these
costs, although they were unquantifiable, would be of only marginal significance.29
Marginality is not, however, the test; such additional burdens, though small, may be
objectionable because the Department has given insufficient weight to the interests of those
upon whom they will fall. This was one of the points argued in the case of the proposal laid by
the Home Office in 1995 to amend the Sunday Observance Act 1780 so as to permit public

27

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Building) (Initial
Notions and Final Certificates) Order 1996 (1995 96, HL 69), para. 30.
28

Deregulation Committee, Proposal for the Draft Deregulation (Building) (Initial Notices and Final
Certificates) Order 1996 (1995 96, HC 377), para. 25; Select Committee on the Scrutiny of Delegated Powers,
Special Report (1995 96, HL 120), para. 14.
29

Deregulation Committee, Proposal for the Deregulation (Weights and Measures) Order 1996 (1996 97 HC
40), paras. 7 9; Select Committee on Delegated Powers and Deregulation (1995 96, HL 4), paras. 7 11.
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dancing on a Sunday. The reason for the proposal was that both Christmas Eve and New
Sunday, and the Department wished establishments licensed for
music and dancing to be able to apply to the licensing authorities for both days. As we shall
see, this proposal ran into a great deal of difficulty, both Committees recommending that the
draft Order be not laid. One small matter concerned the costs of such extensions to those
living nearby clubs, discotheques and the like. Both Committees agreed that the Sunday
Dancing proposal did satisfy the criterion of removing a burden, but as a number of those
consulted pointed out, late night dancing would be quite likely to increase costs to the police
and Environmental Health Officers, to residents annoyed about early morning noise (a cost,
but difficult to quantify) and in respect of additional litter. So far as this is a question of
balance (between what is removed and what is added), the Home Office noted that of the 54
local authorities who responded, only 12 had indicated that the proposal would increase their
workload (and hence costs). This may simply have indicated that some authorities would be
more affected than others simply by virtue of having a large number of premises licensed for
dancing within their area; but for both Committees, it also drew attention to the importance
of clarity in the D
for consultation. Neither Committee thought the proposal objectionable simply because it
might generate some (unquantifiable) costs elsewhere, but both considered that the
Departm
consult and to maintain the necessary protection.30
3.33 Necessary protection
Section 1(1)(b) of the Act provides that an order repealing or amending the provision
imposing
Consideration of this criterion, which was deliberately left undefined, and which the Cabinet
Office consultation paper proposes should remain so,31
e obvious
protections for individuals such as economic, health and safety protection and protection of
civil liberties the term could encompass, for example, protection for the environment and the
32
n an extensive analysis of the
possible diminution of the existing protection for those affected by the legislation to be
repealed or amended. As examples of the effective parliamentary scrutiny of proposed

30

Deregulation Committee, The Deregulation (Sunday Dancing) Order 1995; the Proposal (1994 95, HC 817),
paras. 34 35; Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation
(Sunday Dancing) Order 1995 (1994 95, HL 102), paras. 54 59. A proposal which increases the complexity of
the law and thereby implies an increased burden for its users may nevertheless be acceptable if there is a clear
saving for them; Deregulation Committee, Proposal for the Deregulation (Licence Transfers) Order 1997 (1996
97, HC 439), para. 8.
31

Select Committee on the Scrutiny of Delegated Powers, Special Report on Deregulation Orders (1994 95, HL
48), para. 6; Cabinet Office (1999), para. 36.
32

Cabinet Office (1999), para. 32.
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dealt at length with the question whether each of its seven elements met the criterion,
concluding in some instances that the Home Office would need to amend them.33
There have indeed been a number of occasions on which the Committees have recommended
that a proposal satisfies this criterion, subject to amendments designed to reinforce the
protection provided by the provision in question. In one instance, a proposal has been
rejected on this ground (the proposal concerning consumer credit, discussed below). The
nature of these amendments varies of course with the subject matter of the proposal and is
essentially a question of balance between what control is to be lost through deregulation and
the value of the interests currently being protected.34 Where it is modest and those to be
protected will continue to be so, the proposal may easily satisfy this criterion, 35 but where the
whole purpose of the section to be amended is to protect, then the Committees will look very
closely indeed at what the Department proposes. A broad distinction may be drawn between
those sections which are themselves a (or the) primary means of protection given; that is,
those whose presence constitutes the protection and in whose absence there would virtually
be no protection at all, and those which are secondary, in the sense that they contribute to the
protection afforded, but could as well be met by other means. Proposals to amend or repeal
the former will therefore be subjected to greater scrutiny than those relating to the latter. 36
(a) The section as a primary means of delivering the necessary protection
In its consideration of the proposal to exempt from regulation consumer credit and consumer
hire agreements entered into wholly or predominantly for business purposes, the Lords
Committee observed that as the rationale of the existing provisions of the Consumer Credit
Act 1974 is that of necessary protection, its maintenance was the main issue.37 Similarly, in
the case of the proposal to modify aspects of the regulation of industrial assurance policies,
the fact that necessary protection was the
of legislation was central to the
38
Another example is the proposal to remove some of the restrictions

33

Deregulation Committee, The Deregulation (Greyhound Racing) Order 1996; the Proposal (1994 95, HC
535), paras. 15 55.
34

See for example the Select Committee on Delegated Powers and Deregulation, Proposal for the Draft
Deregulation (Exchangeable Driving Licences) Order 1998 (1997 98, HL104), para
sal for the Draft
Deregulation (Parking Equipment) Order 1996 (1995 96, HL 32). para. 22.
35

See for example the Select Committee on Delegated Powers and Deregulation, Proposal for the Draft
Deregulation (Football Pools) Order 1998 (1996 97, HL 51), paras. 16 21.
36

In addition to the instances discussed in the text, see the lengthy and detailed consideration of the protection
imp
the resolutions of private companies; Deregulation Committee, Proposal for the Deregulation (Resolutions of
Private Companies) Order 1995 (1995 96, HC 134), paras. 7 16.
37

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Industrial
Assurance Acts 1923 to 1948) Order 1997 (Consumer Credit) Order 1997 (1996 97, HL 70), para. 40.
38

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Consumer
Credit) Order 1997 (1996 97, HL 70), para. 14.

17

18

David Miers: The Deregulation Procedure: An evaluation

was needed in view of the fact that the beneficiaries of trusts regulated by the Trustee
Investment Act 1961 are typically themselves in need of protection.39
As to the draft Consumer Credit Order, the Lords Committee ultimately concluded in
respect of its first aspect, that there were sufficient other regulatory requirements to protect
the small businesses which enter into such contracts. As to the second, provided that the
government amended the draft Order so as to give the Director-General of Fair Trading
additional information-gathering powers, it took the view that protection would be
maintained. But in the absence of such power, it would conclude that the proposal failed on
this ground. By contrast, the Commons Committee concluded that it did so fail, and that in
respect of its first aspect, it was not possible to amend the proposal in such a way that
necessary protection would be maintained. This division of opinion between the two
Committees is itself of interest, their reports being published within five days of each other;
but it is also possible to detect a much greater degree of expressed concern on the part of the
Commons Committee with the standpoint of the protected small business. The whole tenor
of its report, which commences with a preamble noting the mischiefs sought to be corrected
by the Consumer Credit Act 1984, assumes a more aggressive stance than the Lords towards
deregulation in this area. The Committee notes that because the respondents to the
consultation document were so deeply divide

Department should have taken to test the opposition to its proposal.
Where protection is a defining characteristic, the Committees take particular notice of the
way in which the sponsoring department has responded to the concerns raised by its
consultees. In this respect the Lords Committee was highly critical of the proposal brought
forward by the Treasury to deregulate aspects of the control of industrial assurance policies. It
is not necessary to detail the particular concerns which the Committee identified; what is
important in terms of its comp
judgment that the Department had simply failed to address the question of protection in any
made no attempt to analyse the repealed provisions one by one and to say whether any

short time given to the consultation period), the recommendation being that the proposal
met the deregulation criteria, subject to a number of amendments. One of these was that the
amended Order should not come into force until the Association of British Insurers had
issued its new Code of Conduct and those affected by the Order had had their attention
drawn to it.

39

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Trustee
Investments) Order 1997 (1996 97, HL 70), para. 68. A minor example is contained in the Thirteenth Report
from the Select Committee on the Scrutiny of Delegated Powers (1994 95, HL 94), paras. 14 17.
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(b) The section as a secondary means of delivering the necessary protection
Typical examples of this kind of necessary protection relate to proposals concerning public
health and safety. The Methylated Spirits (Sale by Retail) (Scotland) Act 1937 required
retailers of methylated and surgical spirit to register with the local authority, to label all
bottles with their name and premises, and to record all sales. The reason for this regime was
to restrict access to such spirits as an attractively priced alternative to orthodox alcoholic
drinks. As a way of addressing a social problem common in Scotland in the 1930s, this regime
may have been sufficient to the purpose, but it was not constitutive of the protection which
could have been realised in many other ways. Nevertheless, both Committees sought
reassurance that such protection was no longer necessary before recommending the draft
Order without amendment.40
The Committees have similarly taken particular care with proposals relaxing control over
licensed premises or otherwise concerning the availability of alcoholic drinks, to satisfy
themselves that any necessary protection either for the public at large or the consumer is
being maintained. For example, the Lords Committee considered it right to give detailed
consideration to the dissenting views expressed on behalf of local residents about the proposal
to permit licensing justices to grant provisional special hours certificates, and likewise to
those concerned that the proposed amendment to the Licensing Act (Occasional
Permissions) Act 1983 to increase from four to 12 occasions a year on which organisations
not carried on for private gain such as voluntary and charitable bodies are permitted to
sell alcohol at social and fund raising functions, might encourage a proliferation of bars run
by the inexperienced and frequented by those who ought not to be drinking. 41 The Draft
Deregulation (Licence Transfers) Order 1997 proposed two amendments to the Licensing Act
1964 permitting more than one person to be named as a prospective licensee and allowing a
business to nominate a person, on an interim basis, to sell alcohol, and a third amendment
42
dealing with the administrative c
While further complicating licensing law, the Committees agreed that these proposals lifted a
burden from those in the licensed trade, but were concerned that the protections contained in
the 1964 Act which essentially seek to ensure that licensees are identifiable fit and proper
persons, would be diluted by the fact that, at least for a while, the person responsible for

40

Respectively, Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation
(Methylated Spirits (Sale by Retail) (Scotland) Act 1937) Order 1998 (1997 98, HL 75) and Select Committee on
Deregulation, Proposal for the Draft Deregulation (Methylated Spirits (Sale by Retail) (Scotland) Act 1937)
Order 1998 (1997
41

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Special Hours
Certificates) Order 1995 (1995 96, HL 32), paras. 11 12; Proposal for the Draft Deregulation (Occasional
Permissions) Order 1997 (1996 97, HL 40), paras. 20 21. The Deregulation Committee concluded that the
Sunday dancing proposal failed to provide protection for residents who might be particularly vulnerable to the
noise and disruption caused by late night dancing; nor did it offer employees who might object to working on a
Sunday the same protection as for Sunday trading generally; Deregulation Committee, Proposal for the
Deregulation (Sunday Dancing) Order 1995 (1994 95, HC 817), para. 36.
42

Respectively, Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation
Licence Transfers) Order 1997 (1996 97, HL 70) and Select Committee on Deregulation, Proposal for the Draft
Deregulation (Licence Transfers) Order 1997 (1996 97, HC 439).
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particular licensed premises might be an unknown quantity. These concerns were discussed
at length by the Deregulation Committee and more shortly by the Lords, but both approved
the proposal, subject to some amendments designed to reinforce the protection contained in
the Act.
Concern in particular about the proximity of young persons to environments in which
alcohol is sold and consumed is evident also in the response of both Committees to the Home
in the bar area of a public house as part of a TEC approved apprenticeship training scheme.
Not surprisingly, a number of concerns were raised by consultees that the apprentices would
come under pressure to serve their under age peers, find it difficult to resist drinking alcohol
bought for them by customers, and that those supervising them might on occasions be unable
to supervise them properly (as the TEC scheme requires), or exploit them. These concerns
were for the most part fully met by the Home Office, whose considerable efforts to amend its
proposal were commended by the Commons Committee.43
A connected area of social activity that gives rise to continuing concerns about its impact
on children is commercial gambling. A number of the draft Orders laid by the Home Office
have proposed the deregulation of aspects of what has, over the past 30 years, been a highly
regulated industry. Where the deregulation could broaden the appeal or accessibility of
commercial gambling media to children, both Committees have looked very carefully at the
issue of protection. This was particularly evident in the case of two separate proposals
concerning amusement with prizes (AWP) machines. The law here is complex. In brief, and
leaving aside jackpot gaming machines to be found in casinos and bingo clubs, the kind of
machine commonly seen in cafes, pubs, amusement arcades, fairs and seaside resorts may
provide, depending on their location, a range of prizes in the form of real objects, tokens, cash
and, sometimes, additional plays. There is widespread concern about the impact on children
of repeated play on such machines. One of the Home Office proposals was to permit some
limited advertising of the AWP machines located in amusement arcades which provide as
their prizes a mix of cash and tokens. The Commons Committee, in particular, took the view
that the proposal to permit on-site advertising of AWP machines was unsatisfactory because
it raised doubts as to whether the necessary protection of younger children could be
continued. The Home Office response to the Committee
consideration of the issue was to withdraw the proposal (being unable to draft an amendment
44
The second proposal
-cash machine, giving a prize
of £10. The question considered at length by the Deregulation Committee was whether the
restriction in their location to pubs and designated areas within amusement arcades would be
sufficient to provide the necessary protection for persons under 18 years of age (being the age
at which a person may place a bet in a betting shop, being another of the adult environments

43

Deregulation Committee, Proposal for the Deregulation (Employment in Bars) Order 1996 (1996 97, HC 400,
para. 68.
44

Deregulation Committee, Proposal for the Deregulation (Betting and Gaming Advertising) Order 1997 (1996
97, HC 228), para. 35.
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in which such machines would be permitted).45 Like the Lords Committee, which took notice
of the lengthy evidence sessions held by the Commons,46 the Deregulation Committee
eventually answered in the positive, subject to an amendment to the proposal.
preferences) is evident also in another draft Order concerning commercial gambling, namely
that which proposed permitting persons gambling in casinos to use debit (but not credit)
cards to purchase tokens for gaming. The Gaming Act 1968 does not permit gaming on credit
(and thus credit cards are excluded); tokens for play may only be purchased with cash or by
cheque. The reason for the prohibition on credit was to close one obvious route by which
players might gamble to excess. Thus when debit cards were proposed, both Committees
their use might be so lax that the player would, in effect, be gaming on credit.47
A second broad area of social policy concerns public safety. This is evident in the Lords
consideration of the proposal to relieve owners of pleasure boats let for hire or to be used for
carrying passengers for hire from the burden of registering with the district council, where
their boats operate on inland waterways managed by the British Waterways Board. However,
because not all boats yet comply with the Boat Safety Scheme operated by the Board, and in
Order should not come into effect until the Scheme has been fully implemented.48 Similarly,
the proposal to permit private hire vehicles to be used (along with taxis and buses) as
substitute rail services raised for the Commons Committee concerns that protection for
passengers in general and disabled passengers in particular was not being continued. Indeed,
in that the proposal contemplated the use of vehicles not generally wheelchair accessible, it
was a retrograde step. As we shall see below, this proposal ran into considerable difficulty and
was in fact not proceeded with by the Department; nevertheless, the Committee made a
number of observations in its report to the effect that the Department should give greater
consideration to the issue of passenger safety and access in connection with such rail
services.49
(c) The burden of protection
A second important factor is whether the protection that is to be maintained (which may
involve some amendment) imposes undue burdens on those to be protected. The proposal
45

Deregulation Committee, Proposal for the Deregulation (Gaming Machines and Betting Office Facilities)
Order 1996 (1995 96, HC 245).
46

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Gaming
Machines and Betting Office Facilities) Order 1996 (1995 96, HL 45), para. 17.
47

Deregulation Committee, Proposal for the Deregulation (Casinos and Bingo Clubs; Debit Cards) Order 1997
(1996 97, HC 247); Select Committee on Delegated Powers and Deregulation, Proposal for the Draft
Deregulation (Casinos and Bingo Clubs; Debit Cards) Order 1997 (1996 97, HL 40).
48

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Public Health
Acts Amendment Act 1907) Order 1997 (1996 97, HL 42), para. 8. See also Cabinet Office (1999), para. 34.
49

Deregulation Committee, Proposal for the Deregulation (Taxis and Private Hire Vehicles) Order 1998 (1997
98, HC 2), paras. 12 18.
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concerning the deduction from pay of an e
Under the Trade Union and Labour Relations (Consolidation) Act 1992, employers may
This may only be done if the employee has, within the last three years, given written assent,
and an employee retains the right to withdraw that assent at any time. The proposal was
accepted by the two Committees as removing a burden on both employers and unions (which
in many instances s
keeping) estimated at some £2m to administer on the first occasion under the Act, but were
concerned that the proposed transitional arrangements were excessively complicated. They
included the completion of a form which the Department of Trade and Industry itself
admitted was likely to cause difficulties for employees who are illiterate or only partly literate
in English. Moreover, the form was neither simply laid out nor written in ordinary English.
The Department accepted the simpler version designed by the Commons Committee, but in
the end, the Committee took the view that in this respect, the proposal imposed an
unnecessary burden on employers and unions, and recommended that it be removed from
the draft Order.50
(d) Uncertain protection
In some cases it may be impossible for the Committee to be certain, at the time when it is
considering the proposal, that necessary protection will be maintained. This is particularly
likely to be so where the effect of the deregulation is to enable the business relieved of what
was otherwise a burden to adopt some further action to take advantage of that relief. So, for
example, while the Lords Committee agreed in principle to the truncation of cheques, that is,
be presented for payment at an earlier point in the clearing cycle than their physical arrival at
the bank upon which they are drawn, typically at the central office of the collecting or paying
bank, it was, at the time it considered the Bills of Exchange deregulation proposal, unable to
ascertain whether the new arrangements would offer the same protection in the form of
stopping a cheque or against mishandling. Nevertheless it was persuaded by the evidence
given on behalf of the banks that protection would continue, though it commended the
51

(e) Increased protection
While a proposal will be objectionable where it decreases a necessary protection, it is possible,
conversely, that such protection will or may be increased. Another aspect of the proposal
med by the

50

Deregulation Committee, Proposal for the Deregulation (Deduction from Pay of Union Subscriptions) Order
1998 (1997 98, HC 601); Select Committee on Delegated Powers and Deregulation, Proposal for the
Deregulation (Deduction from Pay of Union Subscriptions) Order 1998 (1997 98, HL 75).
51

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Bills of
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Lords Committee as increasing protection in the case of those employees who inadvertently
fall out of union membership.52
3.3.4 Consultation
53

Section 3(1) of the Act requires the Minister, before making a deregulation order,

riod in
which the Committees consider the proposal: each Committee invites written or oral
evidence to ensure that those affected by the proposal have indeed been able to make their
criteria, the
question whether consultation has been adequate has attracted most attention by the
Committees, and has most frequently been the occasion for criticism of the sponsoring
the determination
of this question:
(a) who was consulted;
(b) about what;
(c) how;
(d) over what period of time; and
(e) with what response from the Department?
There is no absolute requirement for the satisfaction of each of these factors; it is, as the Lords
Committee observed in connection with the proposal to permit the static advertising of
amusement with prizes machines (discussed further below), dependent on the significance of
the proposal. The greater this is, the more demanding the level of compliance the Committees
will expect.
(a) The represented interests
The sponsoring department is obliged to consult. This does not simply mean consulting
widely, but consulting appropriately; that is, as the 1994 Act provides, those who appear to be
representative of the interests substantially affected by the proposal. This is starkly illustrated
arrangements for the Sunday dancing proposal,
whose basic elements were set out in section 3.3.2(e) above. The Deregulation Committee
noted that the Department had consulted a wide range of interests, but did not consult the
one organisation the TUC which represented those employed in premises licensed for
music and dancing. Given the employment protection issues raised by the proposal, this
54
It should be
52

Select Committee on Delegated Powers and Deregulation, Proposal for the Deregulation (Deduction from Pay
of Union Subscriptions) Order 1998 (1997 98, HL 75), para. 10 13.
53

Select Committee on Delegated Powers and Deregulation (1996 97, HL 72) para. 36; Deregulation
Committee, The Deregulation (Building Societies) Order 1995 (1995 96, HC 628), para. 67.
54

Deregulation Committee, Proposal for the Deregulation (Sunday Dancing) Order 1995 (1994 95, HC 817),
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noted, however, that the Act does not require all interests, however remote, to be consulted,
though the Committees will expect a full list of those consulted. So, for example, the Lords
Committee did not think it necessary for the Home Office to consult all those groups opposed
to gambling per se about its proposals to deregulate aspects of the accounting management of
greyhound tracks, because the pro
55

judgment on this point may well differ from that of the Minister. Reservations about the
the proposal to permit the use of licensed private hire vehicles as well as taxis and buses when
train services have been discontinued. This proposal was considered by the two Committees
in early 1998, provoking difficulty both as to its viability (see further section 4.1.2(a)), the
adequacy of consultation and, as we have seen, the continuation of necessary protection. Both
passenger groups as to the merits of the proposal, in particular any representatives of disabled
passengers who might find considerable difficulty in using private hire vehicles. The

inappropriately limited, concentrating on licensing authorities and those with a vested
business interest in the supposed burden which the proposal might remove and not focusing
56
In the case of the proposal to permit licence transfers, the Department was
in the event rescued from conducting an inadequate consultation by those who, on their own
initiative, obtained copies of and responded to the consultation document. The Home Office
had failed to consult the licensing committees, a matter on which the Lords Committee
received a number of complaints. Because, as noted, these bodies did take the initiative at the
time, and then later, following the publication of its report but within the 60 day period, the
57

(b) The clarity of the consultation
When consulting, the Department is obliged to make it clear to those whom it is consulting,
the extent of the proposed changes. This may seem an obvious point, but there have been
instances in which the consultation document failed, in whole or part, to say clearly what
proposal for licence transfers were noted in the preceding section; for its part, the
Deregulation Committee focused on an ambiguity in the consultation document which

55

Select Committee on the Scrutiny of Delegated Powers, Proposal for the Deregulation (Greyhound Racing)
Order 1995 (1994 95, HL 67), para. 27.
56

Select Committee on Deregulation, Proposal for the Deregulation (Taxis and Private Hire Vehicles) Order
1998 (1997 98, HC 2), para. 24; Select Committee on Delegated Powers and Deregulation, Proposal for the
Draft Deregulation (Taxis and Private Hire Vehicles) Order 1998 (1997 98, HL 12), para. 7; and Special Report
(1997 98, HL 158), paras. 58 63).
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prompted objections to an amendment that was not in fact being proposed. Allowing that
sion to rebuke the Home
The Committee was referring to its
concerns about the clarity of the consultation document that accompanied the draft
Deregulation (Betting and Gaming Advertising) Order 1997.
58

This latter proposal comprised three elements. The first was unobjectionable, but both
Committees were concerned about the adequacy of consultation as to the second and third.
The second element proposed to permit non-broadcast advertising of small-scale gaming
machines within, but not outside, the amusement arcades in which they may be located. A
primary concern in this area is to minimise any greater impact on young children, and it was
for this reason that the Home Office indicated that such advertising as would be permitted
would be confined to static images (posters, leaflets). But in a letter to the Lords Committee,
the Home Office confirmed that the industry might wish to develop other promotional
material, such as printed T shirts and baseball caps, which would be permitted under the
Order. As these additional possibilities had not been described in the consultation document,
the Committee took the view that consultation on this element of the proposal was
incomplete. It did not, however, consider it inadequate, but would have been forced so to
conclude had the proposal been of greater significance.59
As to the third, both Committees were critical of the fact that while the proposal
contemplated a relaxation in the law so as to permit betting shops to advertise in the cinema,

the third part of the Order so as to restrict it to advertisements published in a material form,
title).60
The Committees were also critical of the consultation conducted in respect of the
proposal to ease the requirements on building inspectors to issue initial notices and final
certificates. What is of further interest is that the Committees focussed on different aspects of
the proposal. The Commons Committee was concerned that in respect of that aspect dealing
with initial notices, there was, in its view, a discrepancy between what was described in the
consultation paper and what was contained in the draft Order, which was wider in scope. The
Committee concluded that a number of consultees had been misled, reiterating its view that
as it is central to the process, consultation should be conducted properly. In effect, the
critical of the fact that the Deregulation Unit had advised against a second round of

58

Deregulation Committee, Proposal for the Draft Deregulation (Licence Transfers) Order 1997 (1996 97, HC
439), para. 32.
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Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Betting and
Gaming Advertising) Order 1997 (1996 97, HL 42), para. 14.
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Deregulation Committee, the Draft Deregulation (Betting and Bingo Advertising) Order 1997 (1996 97, HC
439), paras. 84 85.
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consultation (which is a possibility within section 3(2) of the Act) as a means of allaying the
concerns raised by the consultees about the ambiguity in the proposal.61 Agreeing that the
t adopted the wisest course in the circumstances,
the Lords Committee focussed its attention on the imperfections in the consultation as to the
costs and benefits flowing from the proposal. As was noted earlier (section 3.3.2(d)), there
was concern that the effect of the proposal was to relieve that statutory burden at the expense
the
to be inadequate, but was clear that, if on another occasion it was presented with an
Explanatory Memorandum which merely drew attention to disagreements about basic factual
background material and made no effort to explain or reconcile them, it might well feel
obliged to report that the consultation had failed to meet the statutory requirements. 62
(d) The means of consultation
Consultees are typically notified by the distribution of paper copies of the consultation
document. Such distribution can be onerous 760 copies of the proposal relating to the
circulated to an impressive list of consultees. The Committee also welcomed the
-site, a practice which it
commended to all Departments which could, in addition, link with the Better Regulation
63

(e) The consultation period
In common with these other factors, the question whether the time allowed for the
consultation period is sufficient will depend on the scope and significance of the proposal, its
complexity and contentiousness, and the range of affected interests. The Committees will take
into account the fact that the proposal involves a technical change of concern only to those
with experience of the law in question,64 that the consultation was undertaken in stages,65 or
that it is limited in scope.66 Thus a short period for consultation may not of itself indicate an
61

Deregulation Committee, the Proposal for the Deregulation (Initial Notices and Final Certificates) Order 1996
(1995 96, HC 377), paras. 17 21.
62

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Initial Notices
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Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Friendly
Societies) Order 1995 (1995 96, HL 13), para.11.
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inadequate period of consultation, It may be, as was the case with the proposal to exclude
some 800 small businesses from the requirement under the Corn Returns Act 1882 to make
weekly returns of their corn purchases, and to ease the reporting requirements for those not
so exempt, that 14 days is sufficient where the proposal was modest and was based on the
recommendations of a Working Party which included representatives of the affected
interests.67
MOT certificate was subject to a 13 day consultation, short but adequate for the purpose.
Nevertheless, the Lords did warn that short consultation periods run the risk that they will be
judged inadequate.68 This was almost the case with the proposal to deregulate aspects of the
the submissions it received; in
69

This was not, however, the case with the consultation period set by the Home Office for
the Sunday dancing proposal, which both Committees thought inadequate and about which
the Commons Committee was particularly critical. The consultation paper was sent by
second class post before a Bank Holiday weekend, giving an effective period of a little over
three weeks. Many of those to whom it was sent were themselves umbrella organisations
notably the Church of England, which may reasonably be supposed to have an interest in a
proposal to permit drinking and dancing on a Sunday which would have to engage in
secondary consultation of its membership prior to giving its single response. Noting that in
Thinking about Regulating: a Guide to Good Regulation, the government itself had
commended Departments to give enough time for bodies to consult their members and had
recommended three months as the norm and two mon
explicit warning it had given with regard to the proposal concerning building societies, the
Committee concluded that the Home Office had allowed insufficient time for a complex and
contentious proposal:
properly. It should be done on the basis of what is appropriate given the nature of the
proposal, not on when the Government wish the order to be brought forward.
Departments should be inclusive rather than exclusive when drawing up lists of those to
be consulted, and sufficient time should be given to enable consultees to give a considered

16; Deregulation Committee, Proposal for the Deregulation (Length of the School Day) Order 1995 (1994 95,
HC 791).
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Select Committee on Delegated Powers and Deregulation, Proposal tor the Draft Deregulation (Corn Returns
Act 1982) Order 1095 (1994 95, HL 75), para. 2.
68

Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Motor
Vehicles Tests) Order 1996 (1995 96, HL 32), para. 28.
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Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Industrial
Assurance Acts 1923 to 1948) Order 1997 (1996 97, HL 70), para. 39.
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response. This is particularly important for representative organisations to enable them to
70

Recognising that the time that should be allowed for consultation depends on the nature of
the proposal, there are other factors concerning the calendar and the nature of the consultees
that Departments should bear in mind. When fixing the return date, Departments should
make allowance for holiday times, including public holidays,71 and for the fact that the staff of
voluntary organisations may be few in number and that consultation exercises may impose a
considerable extra burden on them.72 Some of these requests are the product of the
experience with the proposal for the Sunday dancing Order. The Committee concluded that
the Home Office had allowed insufficient time for consultation; in particular, that the four
week period included a Bank Holiday weekend. But the underlying point was that the Home
Office had approached the matter of setting the time limit from the wrong end: rather than
working back from a target date, being the date on which the Order would come into force, it
should have asked itself how long consultees needed to produce a proper response. Of course,
the key issue here was that the Department had given itself insufficient time to comply with
the procedure if it wanted licensing magistrates to be able to hear and to grant applications
for extensions to permit Su
.73

Consultation is not satisfied simply by the timely and efficient distribution to the appropriate
range of consultees of a clear statement of what is proposed; there must also be evidence that
the Department has given appropriate consideration and weight to their responses. 74 What is
appropriate will depend on the significance of the points which have been made by the
consultees (possibly in terms of the impact of the Order if enacted its proposed form), as well
as the number of consultees who all make the same points. This is illustrated, as has been
towards the concerns raised by those whom it consulted on the deregulation of the Industrial
Assurance Acts policies and to the manner in which the Department of the Environment
dealt with the issues raised by the building notices deregulation. On the other hand, the
consultation exercise carried out by the Department of Trade in connection with the proposal
for the Deregulation (Resolutions of Private Companies) Order 1995 resulted in a number of
70

Deregulation Committee, The Deregulation (Sunday Dancing) Order 1995; the Proposal (1994 95, HC 817),
para. 49.
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Thirteenth Report from the Select Committee on the Scrutiny of Delegated Powers (1994 95, HL 94), para. 6.
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For example, while the consultation period for the proposal for draft Deregulation (Credit Unions) Order
1995
Powers (1995 96, HL 9), para. 2.
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There is a further interesting twist in this tale. It is clear from the evidence session that the Home Office did
not expect that there would be enough time for licensees to obtain licence ex
f not
for 31 December, how then for the 24th? See Proposal for the Draft Deregulation (Sunday Dancing) Order 1995
(1994 95, HL 67), para. 25.
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Deregulation Committee, Proposal for the Deregulation (Long Pull) Order 1995 (1995 96, HC 134), para. 42.
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amendments being made, circulated, and in most cases, approved by the majority of
consultees before the proposal was laid. The Deregulation Committee was able to conclude
that the proposals had been the subject of adequate consultation and that the Department had
taken appropriate account of the responses it received.75
Nor is it sufficient to take account
proposal varying the whole or part of the proposal, even if the variations entirely meet those
views; in this event section 3(2) of the 1994 Act requires that the Minister shall undertake
such further consultation with respect to them as appears appropriate. There have been
occasions on which such second round consultation has taken place; the Committees regard
this as being particularly important where the burden to be reduced is a necessary condition
of any necessary protection. This was so in the case of the proposal to deregulate aspects of
the law governing what funds trustees appointed under the Trustee Investment Act 1961 may
re to consult on
the substantial variations introduced in the draft Order following the initial consultation.
However, because none of the key consultees complained about this (and one, the Law
Commission, gave the amended proposal its overwhelming support), the Committee
concluded that the consultation had been adequate. It may be noted that the initial
consultation had been very far-reaching; some 1200 documents sent, with 147 substantive
responses.76
3.3.5 Charge
The Committees are required to consider whether the proposal would impose a charge on the
public revenue or contain provisions requiring payments to be made to the Exchequer or any
government department or to any local or public authority in consideration of any licence or
consent or any services to be rendered, or prescribe the amount of any such charge or
payment. In two cases in which unspecified fees were to be recovered, the Deregulation
House practice by providing that fees may be set only at a reasonable level intended to recover
77
In general, compliance with this criterion has proved unproblematic.
3.3.6 Retrospection
No issues have arisen under this heading.
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Deregulation Committee, Proposal for the Deregulation (Resolutions of Private Companies) Order 1995
(1995 96, HC 134), paras. 17
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employment of young persons in bars; Deregulation Committee, Proposal for the Deregulation (Employment in
Bars) Order 1996 (1996 97, HC 400), para. 68.
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Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Trustee
Investments) Order 1997 (1996 97, HL 70), paras. 61 67.
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Deregulation Committee, Proposal for the Deregulation (Weights and Measures) Order 1996 (1996 97, HC
40), para. 38; Proposal for the Deregulation (Gaming Machines and Betting Office Facilities) Order 1996 (1995
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3.3.7 Vires
The most significant consideration of compliance with this criterion was prompted by the
proposal to amend the Civil Aviation Act 1982 so as to permit the Civil Aviation Authority
(CAP) to contract out to the private sector aspects of its data servicing activity. 78 The
Department of Transport argued that by virtue of section 23, which precludes the CAA from
disclosing specified information, there was a burden on potential contractors in the sense that
until the law is changed, no one can contract with the CAA to provide such data services. As
we have seen (section 3.3.2(b)), the Lords Committee decided that the burden was
hypothetical, and thus not within the meaning of section 3(1) of the 1994 Act; but the initial
and more important question was whether the Act extended to regulatory bodies of this kind.
Both Committees concluded that it did not, and that the proposal was ultra vires the section.
d in the carrying out of regulatory functions.
This is a matter of some importance. As the Lords Committee observed, primary legislation
79
on the taxpayer or increase
If it were apt to
remove these burdens (assuming the continuation of any necessary protection to the public,
and compliance with the other criteria), the Act would indeed have created a remarkable
instrument by which regulatory agencies might be able to divest themselves of their
responsibilities. As noted in the summary (section 1.2), the Cabinet Office propose to extend
the procedure to include the removal of burdens from public authorities; we return to this
point in section 4.2.1 below.

The Department accepted that the CAA was not a person carrying on any trade, business
n discussed at length during the Commons
Committee Stage of the Bill. Resisting an amendment to delete it, the Minister said that the
80
organisations and individuals as well
Noting that the Minister
made a similar observation later in the debate, the Lords Committee concluded that it was the

services, whether by
81

Citing Pepper v

82

Hart,
response to a probing amendment of which the government had notice. It concluded that the
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Select Committee on Delegated Powers and Deregulation (1996 97, HL 19).
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Select Committee on Delegated Powers and Deregulation, Special Report (1996 97, HL 72) para. 20.
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manner consistent with the main thrust of the provision. In our view, the provision is
concerned with removing burdens from those who are regulated, and not from the regulators;
if it had been the intention to provide for the removal of burdens from regulatory authorities,
83
such as the CAPS, we would have expected to see explicit provision t
As a
matter of statutory interpretation, this is entirely consistent with the well established judicial
approach to the construction of general words which follow the mention of more specific
members of a class. By contrast, it was wholly reasonable to take the view that the activities of
trustees appointed under the Trustee Investment Act 1961, though not those of a person
.84
A minor application of the interpretation established in the Civil Aviation Act 1982
proposal can be seen in the proposal relating to betting office licensing. In proposing the
consequence it would no longer be required to publish its annual statistical report. The
Commons Committee objected to this, first on the ground that as stated, this was not in fact a
consequence, the Home Office simply being required to adapt its publication of industry data
to the three year period. But, second, so far as the Department asserted that the proposal
removed a burden from central government, it was objectionable on the ground that this
would be ultra vires the 1994 Act. As it was the case that the Committee had in any event
recommended that the proposal be amended so as to ensure the triennial publication of
betting office statistics, it concluded that the proposal would, with that amendment, be intra
vires.85
3.3.8 Drafting
Compliance with this criterion has, for the most part, not posed any serious difficulty. There
have been instances commented upon by the Committees where the drafting has not in law
given effect to the policy,86 has wrongly provided that the Order would come into force on the
day on which it is approved by resolution (which overlooks the fact, for example, that it is
unlikely that both Houses would approve it on the same day)87 was unclear,88 or even
unintelligible.89

83

Deregulation Committee, Proposal for the Draft Deregulation (Civil Aviation Act 1902) Order 1997 (1996 97,
HC 387), para. 11.
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Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Trustee
Investments) Order 1997 (1996 97, HL 70), para 50.
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Deregulation Committee, Proposal for the Deregulation (Betting Licensing) Order 1996 (1996 97, HC 138),
para. 26. Aware of and agreeing with the Commons Committee, the Lords Committee did not address the point
directly, Select Committee on the Scrutiny of Delegated Powers, Proposal for the Draft Deregulation (Betting
Licensing) Order 1996 (1996 97, HL 25), para. 4.
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For example, in the drafting of proposal (iv) of the greyhound racing deregulation, Deregulation Committee,
Proposal for the Deregulation (Greyhound Racing) Order 1995 (1994 95, HC 535), para. 62.
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Select Comwittee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation (Motor
Vehicles Tests) Order 1996 (1995 96, HL 32), para. 30.
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Deregulation Committee, Proposal for the Deregulation (Employment in Bars) Order 1996 (1995 96, HC 40),
para. 70. This may include a lack of clarity as to whether the Order would extend to Northern Ireland. This is a
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3.3.9 Compatibility with EU obligations
This aspect of the deregulation procedure has raised for the most part straightforward
enquiries of Departments concerning the relationship between the proposal and the scope of
an EC Directive,90 which might in turn require the Department to give a detailed account in
the explanatory memorandum accompanying the Order.91 A good example concerned the
proposals for self-verification to replace external inspection under the Weights and Measures
Act 1985. We have already seen that this proposal raised questions about its compliance with
other deregulation criteria; it also raised the question whether the proposals amounted to
accordance with EU Directive 83/189, which seeks to avoid the creation of technical barriers
to trade within the Community. The matter was unresolved when the Committee reported in
July 1998, the Committee requiring a full report from the Department when the draft Order
was to be laid.92 Other outcomes are possible. The Lords Committee approved in July 1998
the Occasional Licences proposal; but the query by the Deregulation Committee as to its
compatibility with EU law prompted the department to withdraw it; in turn prompting the
Lords Committee to comment on the desirability of departments ensuring that their legal
advice is adequate before they come forward with a draft order.93
3.3.10 Appropriateness
While it stands as an independent criterion, and, inasmuch as it is stated first, might be
regarded as the most important, neither Committee has specified exactly what factors it
should take into account in determining in the evidence whether the proposal is an
inappropriate use of the order-making power. This may simply be so because, following the
cing proposal, Departments were alerted to
the fact that the procedure is not to be used for controversial, albeit minor, items of policy. In
the overwhelming majority of cases, the Committees have, as we have seen, focussed on the
three questions stipulated in the Act; namely, whether there is a burden to be removed,
whether any necessary protection is continued, and whether consultation has been adequate.
Nevertheless, the criterion is central to the entire deregulation procedure. While the

matter which the Commons Committee has indicated should be stated in the Explanatory Memorandum;
Deregulation Committee, Proposal for the Deregulation (Resolutions of Private Companies) Order 1996 (1995
96, HC 40), para. 24.
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Respectively, Select Committee on Delegated Powers and Deregulation, Proposal for the Draft Deregulation
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government had indicated to the Commons Procedure Committee that it was not its
94
the Act is drawn in wide
terms, offering the possibility of enacting change upon which, as was recognised in the case of
the Sunday dancing proposal and in the Lords evidence session with the Chancellor of the
Duchy of Lancaster in June 1996, there remains some dissent.95 On the other hand, in only a
very few instances has either Committee commented on the application of this criterion to
any proposal, the Sunday dancing and the Civil Aviation Act 1982 proposals being the main
instances.
There is no restriction in the Act on the subject matter of an Order,96 and the question
whether a proposal is an inappropriate use of delegated legislation arose early in the
for music and dancing to be granted Sunday extensions failed, as has been shown earlier, to
meet the criteria of adequate consultation and the continuation of necessary protection.
Approaching its task, the Lords Committee observed that it had been its practice to address
the three statutory questions, but on this occasion, a more fundamental question arose,
namely, whether the subject matter was appropriate to be dealt with by a deregulation order.
This question could in turn be considered in two parts: first, and as a general proposition,
whether it is appropriate to use the procedure for matters which would in the past have been
dealt with by primary legislation and, second, in the particular case, whether the recent
legislation affecting Sundays (notably the Sunday Trading Act 1994) meant that the law
governing Sundays need any longer always be a matter of primary legislation. What is
additionally of interest is that the Commons Deregulation Committee approached the Sunday
dancing proposal from a rather different perspective.
In the first instance, the decision on appropriateness was accepted by the Lords as being
initially a matter for Ministers, who have to decide, after completing the process of
consultation required by the Act, whether to lay a proposal for an order before Parliament. It
kinds of subject matter to include, the government had, as noted above, indicated on a
97

but that of course is a matter for judgment. While some subject
matter might clearly be regarded as both complex and significant, there will Obviously be
disagreement at the margin. The question arises, how to determine those marginal cases? On
one point the Lords Committee was clear, that the mere inclusion of a topic on a list prepared
by the Department of Trade and Industry as illustrating the possible use of the new power
was insufficient warrant for the inference that it was an appropriate use.

94

Procedure Committee, Parliamentary Scrutiny of Deregulation Orders (1993 94, HC 230), Evidence, Q 16.

95

Select Committee on the Scrutiny of Delegated Powers, Special Report (1995 96, HL 120), Minutes of
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A more subtle argument in favour of the inclusion of at least some controversial subject
matter proceeds from the very fact that the deregulation procedure offers opportunities for
the examination of proposed secondary legislation that are conspicuously absent from the
standard procedures for enacting delegated legislation. But, the Committee observed, the final
Order is (like other secondary legislation) unamendable by either House, and there is no
procedure to allow the two Houses to reconcile any differences of view. In sum, it rejected the
argument:
believe that the special parliamentary procedures for deregulation proposals
are any substitute for the full parliamentary scrutiny provided in the primary legislative
process. Given the nature of the power conferred by the 1994 Act, deregulation proposals
deserve to be scrutinised rigorously. But if the subject matter of a proposal is such that it
ought to be contained in a bill, the existence of the deregulation procedures does not
98

In other words, it is impermissible for the Department to reason that because the special
safeguards established by the deregulation procedure exist, proposals that would normally
have been presented in primary legislation may properly be implemented in this way. The
safeguards exist precisely because the kind of proposal for which they were intended (that is,
those amending primary legislation by statutory instrument) is exceptional and thus warrants
exceptional treatment. That does not mean that such exceptional treatment is apt for other
proposals that have their own established procedure. The difficulty with this approach is to
determine what kind of subject matter ought to be contained in a Bill, It is not, it seems,
merely matter that could be contained in a Bill. The proposal for the Deregulation (Long Pull)
Order 1995 sought to repeal section 165 of the Licensing Act 1964, by which it is an offence to
he Home Office accepted the recommendation of a departmental

suitable opportunit
99

but did not think it
an inapt use of the deregulation procedure. It may be noted that a number of Licensing Acts
were enacted during this period; given the brevity of the repeal, there appear, on the face if it,
to have been a number of opportunities so to do.
Nor is a Bill apt for the deregulation procedure because it could equally well, in the
ew, be proceeded with under either route. The Home Office had urged that
some topics could be as well dealt with by either procedure, the categories being neither
necessarily watertight nor completely separable. The Committee rejected this approach,
contemplating as it did the potential for a department that had got its timings wrong in
getting a Bill authorised (or using another as a vehicle for the change) to resort to the
98
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deregulation route, or, in the alternative, opting for the order because the outcome would be
speedier.
between primary and secondary legislation merely on the grounds of executive
convenience, they would be ignoring the tests of appropriateness which Parliament had in
100
mind when setting up the new

then is the substance of the test? For the Lords, the answer (at least in the case of the Sunday
dancing proposal) lay in its controversiality. The Home Office had argued that the Sunday
issue was no longer controversial, but the Committee was not prepared to accept that
conclusion. It pointed first to the fact that the government had not taken up a number of
opportunities to include the proposal in a Bill, from which it inferred that the government
recognised that it might have been controversial, and, second, to the fact that it had offered a
Sunday issue was still live sits a little uneasily with its later conclusion concerning the Gaming
on Sunday (Scotland) proposal, that no is
101
but it was quite clear about
the Sunday dancing proposal.
rders
excluded. We believe that this proposal falls within that category. The controversy is such
that we would expect to find the proposal in a bill, with the freedom of debate which that
would allow... In our opinion the degree of controversy associated with this proposal
102
makes it unsuit
By contrast, the Commons Committee did not find the Sunday dancing proposal
objectionable because it was an inappropriate use of the procedure; as we have seen, its view
was that the Home Office had not consulted adequately and that the proposal failed to offer
Committe
deciding the appropriateness of any deregulation proposal; one of these is the degree of
e in each
example, in respect of the two elements contained in the proposal in the Deregulation
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(Resolutions of Private Companies) Order 1995, upon which it concluded that the proposal
to the current law, but it seems not to be very contentious or complex. The second proposal is
very straightforward and raises no major issu 103 One implication is that when taken on an
individual basis, a proposal may be significant, contentious or complex, yet remain an apt use
of the power under the Act. Another is that a proposal which displayed all three of these
characteristics would fail. It is, as the Commons Committee observed, a matter of degree.
for a deregulation order. Similarly, a proposal need not be found inappropriate on the
grounds that it is significant, or that it is contentious, or that it is complex. If a proposal
displays more than one of these elements to any great extent, then it will be closer to the
104

Insignificant, non-contentious or very simple proposals should be proceeded with via the
conventional route, and are not apt for the deregulation procedure. Certainly the government
envisaged that the initial consultation might identify such proposals and thus rule them out of
the procedure; as noted, some have been so identified. So far as those that have been brought
forward are concerned, none has been regarded as inappropriate on the ground of
insignificance, though the Commons Committee did question whether the trivial nature of
the per capita saving of 60p per annum to television dealers resulting from the proposal for
the wireless telegraphy order was so suited. The Committee expressed its surprise that such a
minor proposal should be made, and doubted whether, in establishing
insignificant measures.105 Accepting that the greater the significance the greater the
controversiality, the Lords Committee has nevertheless ind
106

deregulation order procedure. In dealing with the proposal concerning the Civil Aviation Act
1982, the Commons Committee was clear that, apart from any issue relating to the statutory
an assurance that the procedure would not be used to relieve public bodies of their regulatory
direct response to an amendment of which due notice had been given, and quoting the
concerning the interpretation of a statute, but a matter of concern to Parliament. Were
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deregulation orders to be used to relieve public regulatory authorities of their burdens, the
procedures that each House would have adopted would, by inference, have been the more
rigorous. But in giving Parliament this assurance as to its intentions (and one given in the
same session as the scope of Section 1 fell to be considered), the government had, in a sense,
would be asked to consider under a new Parliamentary procedure informed the
recommendations of the Procedure Committee and their subsequent consideration by the
107

question whether a given proposal is an appropriate use of the Order making power:
(a) that the deregulation process is itself rigorous does not justify its use for a measure
whose subject matter is such that it ought properly to be enacted as primary legislation;
(b) that a measure whose subject matter is such that it would normally properly be
enacted as primary legislation is not necessarily inappropriately dealt with under the
deregulation procedure;
(c) that a measure whose subject matter is such that it could appropriately be enacted
under either route does not entitle the government to pick and choose the route it prefers;
(d) that a measure whose Subject matter is such that it would properly be enacted as
normal delegated legislation is not necessarily inappropriately dealt with under the
deregulation procedure;
(e) whether the proposed draft Order is an appropriate use of the deregulation procedure
depends on the level of contentiousness, simplicity and significance of its subject matter,
these dimensions to be considered both singly and in combination (Deregulation
Committee) or its controversiality (Select Committee on Delegated Powers and
Deregulation); and
(f) a proposal that purports to give effect to a policy upon which the government has
given an assurance in Parliament would not fall within the ambit of the 1994 Act will be
an inappropriate use of the procedure.
The Cabinet Office has taken the view that there is little to be gained, either for Ministers or
for the affected public, by trying to define the scope of the order-making power, in terms, for
positive advantage in not seeking a definition, which might unnecessarily constrain the
Others may be of considerable economic significance, while others again may involve more
108
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further consideration should be given to the question of definition, in particular in the light of
its radical proposals to extend the power.

3.4 Other issues
3.4.1 Stating the law accurately
There have been occasions on which the Committees have been critical either of the way in
which the Department has presented the law which is to be amended or repealed, or of the
disorganised nature of the law itself. In as much as the former is a matter of presentation
(though that is not to say it is necessarily easy to present), it lies with the Department to
produce a clear and accessible exposition. One of the ways in which this can be accomplished
109

What will emphatically not do is a photocopy of a commercial publication
which is both incomplete and out of date, as the DTI sent the Commons Committee in
response to its request for an authoritative text of the Betting, Gaming and Lotteries Act 1963,
as amended. This would indeed be a considerable task, but the Committee was clearly
dismayed by the departmental response. Production of a complete text is not just a matter of
to-date text of that legislation. Moreover, that text must be complete. A selection of what a
Government Department thinks is relevant will not do; the proposed amendments must be
concerned were severely rebuked.110
The matter is more difficult where it is the law itself that is disorganised. Here the
criticism contemplates primary legislation, perhaps in the form of a Consolidation Bill.
Having dealt with a number of Home Office proposals to deregulate aspects of the law of
betting and g
be prefaced by an expression of our concern about the general state of the law on gambling. It
111
Such reform will
require primary legislation, but as the Lords Committee observed in connection with the
proposal concerning the investment duties of trustees, it would be apt to use the deregulation
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procedure to clear a backlog of minor measures (assuming they satisfy the other criteria) for
which past governments have been unable to find legislative time.112
3.4.2 Criminal sanctions
When the deregulation procedure was first proposed, both Committees recognised that it
might be used to create new criminal offences designed to enforce compliance with any new
(albeit less onerous) regulation, and expressed some disquiet about the extent of such
offences, their penalties and associated police powers.113 In the event, the government
accepted that limits should be placed on the creation of new penalties; these are set out in
section 2 of the Act.
The first occasion on which a new offence was so proposed arose in connection with the
resolutions of private companies. The Deregulation Committee noted that the proposed
penalties were within the limits imposed by section 2, and did not object on that ground.
However, it also observed in the following paragraph of its Report that the new offence was
to the Committee notwithstanding that it conforms to section 2.114 I have not, however, found
any such instance arising subsequently. Where new criminal offences have been proposed, the
Committees have been content merely to note them, on occasion observing their
reasonableness.115
to this matter.

4 Evaluation
In this section we consider two broad questions: has Parliament achieved its objectives with
regard to the deregulation procedure, and, secondly, to what other purposes might it (or
analogous procedures) be put?

4.1 Evaluating the Current Procedure
4.1.1 Objectives
Measured against its objectives, the parliamentary experience of the deregulation procedure
has been an almost unalloyed success.116 Intended to effect substantive change to Acts by
means of secondary legislation, the procedure agreed between government and Parliament
established a new kind of legislation, one which assumes the form of a statutory instrument
112
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while adopting the deliberative quality associated with the enactment of primary legislation.
ensure that no Act of Parliament is repealed or amended under the power without
examination at least as thorough as if the change had been made by a Bill passing through the
117
Indeed, the new procedure may be thought to entrench this deliberative quality by
the statutory requirements regarding the identification of the burden, the continuation of
f the public consultation,
the detailed parliamentary scrutiny and the need to maintain necessary protection have
118

These were the safeguards that both Houses identified as being the price for their cooperation in the deregulation initiative. As the Deregulation Committee made clear in its
rejection of the proposal concerning the Civil Aviation Act 1982, the procedures were agreed
in response to particular assurances by the government about the likely scope of deregulation
proposals; had that scope been more extensive, the safeguards would have been
commensurately greater. Given that in the broadest sense, these safeguards exist to prevent
the inappropriate use of the deregulation procedure, it must, as only two proposals have been
rejected on that ground, be counted a success.119 Moreover, in only one instance has a
department not accepted a recommendation made by one of the Committees. This was the
f his or her trade
not think its proposed transitional arrangements were necessary to maintain protection for
employees. In this (which was itself the first time on which the Committee had divided), it
differed from the Lords, whose recommendations on this matter the department accepted.
Any evaluation must recognise that the procedure was both conceived and has been
120

Both Committees regard their role as being that of constructively furthering the aims of the
1994 Act; as the Deregulation Committee concluded with regard to the proposal concerning
121
greyhound racing, the exercise had
In this
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respect, both Committees requested that the initial proposals should be relatively
straightforward and that no more than one a week should be laid, in order that they should
familiarise themselves with the procedure. The Commons Committee made it plain that the
ease with which the Government would get its business would depend on the care it took in
the phasing of deregulation proposals.122 While the government accepted the idea that the
Committees would need some simple matters on which to cut their teeth, in the event the
Home Office produced the proposal concerning Sunday dancing and the DTI that
concerning the Civil Aviation Act 1982, neither of which could remotely be called
straightforward. After the initial error with Sunday dancing, which the government later
acknowledged,123 there followed a steady flow of proposals during 1995 96 and 1996 97. This
flow was interrupted by the 1997 General Election, and to the disappointment of both
Committees, the number and significance of the proposals laid during 1997 98 (7) has not
returned to those two earlier years (19).124
point which resonates through the many reports that they have produced, is the obvious care
and attention that the Committees have brought to their examination of deregulation
proposals. Their questioning of departmental and other witnesses, their exposition of often
complex law, their meticulous assessment of the key issues concerning the nature of the
burden, the continuation of any necessary protection and the adequacy of consultation, all
testify to the sense that here was an opportunity for Parliament to exert a novel and
demanding level of scrutiny of the executive. The level of detail at which the Committees
operate is such that departments must address and answer specific points; indeed, so exacting
has been this examination that departments might well consider it the easier option with a
relatively non-urgent measure, to wait for an opportunity to include the proposal in a Bill.
Like the Committees, the government, too, regards the procedure as a success. As was
intended, it has enabled departments to enact measures whose substance would
conventionally have required primary legislation but which had not made it into their
legislative programme. Equally, the Committees expect these off the shelf proposals to be
matters of some significance and have expressed disquiet where measures more aptly suited
to conventional secondary legislation have been promoted. To some extent this may be
attributable to departments simply looking to bring forward measures whose modesty would
ensure their success,125 but it is clear that both Committees actively wish departments to use
the procedure as it was intended to be used: as a means of effecting significant change to
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primary legislation following compliance with this innovative approach to the enactment of
secondary legislation.
4.1.2 Compliance
(a) The timetable
The deregulation procedure imposes a strict timetable. In order to assist Departments (as well
as those who are consulted by them), the two Committees agreed at an early stage a common
note on their procedures which is set out in full in the Lords Special Report published in
126
1994
Unsurprisingly, perhaps, there were initially occasions on which Departments failed to
recognise the demands of the deregulation timetable. The Hom
respect of various aspects of the deregulation procedure suggest that it did not fully appreciate
what was required. One such was its failure, when laying the greyhound racing proposal, to
comply with the statutory requirement that, when it lays the proposal, the department must
at the same time give full details of those consulted. The Commons Committee took the
pragmatic view that a subsequent communication from the Department met the statutory
the warning in our First Report, that we expect the
requirements of the Act to be meticulously observed in future and, if necessary, we will
127

de in time all the information
that was required may be regarded as a clerical error, its failure with regard to the Sunday
dancing proposal revealed a more fundamental planning error. In essence, this was that it
would have been impossible for the parliamentary timetable to be complied with in time for
local authorities to be in a position to grant extended licences, even for the later event, New
compliance with the parliamentary timetable; a systemic failure of which both Committees
were critical.128
By contrast, the difficulty with the proposal concerning private hire vehicles was that
while the Department was aware, some six months before it laid the draft Order, that there
was some doubt about the proposal, it nevertheless decided to proceed with it. This in turn
proved problematic when, about a month after the draft Order had been laid, the Department
wrote to both Committees (in response to a question raised by the Lords) to say that its legal
advice was now to the effect that its earlier interpretation of the relevant legislation was
incorrect, and that there was in law no regulatory burden to be removed. Having been unable
126
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to resolve the legal position before laying the draft Order, the Department notified both
Committees that it had decided not to proceed with that aspect of the proposal. However, the
timing of this notification (27 days into the 60 day period for parliamentary consideration)
meant both that th
instructions to require it nevertheless to consider the proposal against the approved criteria.
This it did in something less of the detail it would have otherwise have done, but did so
because of the more general concerns about the adequacy of consultation and of the
continuation of necessary protection which have been discussed above.129 Of this episode the
Lords Committee observed,
vices part
conclusion that the decision not to proceed with the proposal was the best course of action for
the Department to take is the clearest indication that the recommendation to the House
would have been that the Order be not proceeded with.130
(b) The trinity of safeguards
The three statutory safeguards are, as we have seen, central to the implementation of the
deregulation procedure. The Committees scrutinise carefully the nature of the burden to be
131

phrase

While the interpretation of the
not proved especially problematic, there are many

proposed deregulation on such vulnerable groups as investors, children and the physically
and mentally disabled, as well as on specific groups of employees, consumers and on the
general public.
Of the three, however, compliance with the consultation requirements is perhaps the most
important. Effective consultation is vital to the maintenance of confidence in the deregulation
meaning to that normally associated with Green and White Papers or other pre-legislative
discussions. Consultation about deregulation proposals is not an exercise in persuasion, but a
duty imposed on the Minister, as a means of seeking a genuine range of views, to set out in
neutral terms the nature of the proposal and its impact on the affected interests. Alien as this
may be to departments, compliance with the consultation requirement performs both a legal
and a parliamentary function: legal, in that it fulfils a statutory obligation; parliamentary, in
course those contained in Bills, subject to parliamentary debate. As a former Chancellor of
themselves assuming an important public duty in ensuring that there is proper consultation,
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and, therefore, adequate consultation amongst the public; because that is in a sense in lieu of
132
parliamentary debate.
This
unusual meaning may therefore explain some of the early failings to consult properly, failings
which were critically and extensively commented upon by both Committees.
4.1.3 The Committees
(a) The timetable
Each Committee has 60 sitting days within which to take evidence, consider and report on the
proposed draft Order once laid.133 In practice, the timetable does not appear to have caused
the Committees any great difficulty; certainly there have been no occasions on which they
have reported late. On the contrary, there have been a number of occasions on which the
Committees have completed their consideration with time to spare. In these cases they
routinely give an indication of their view, but the Commons Committee often withholds its
final report to the House so as to permit any further representations to be made, Indeed,
noting that only one proposal (Weights and Measures) has required the full 60 days, the
Lords Committee raised in its 1997 98 Special Report the question whether a shorter period
might not be specified.134
60 day period be treated as a
the 60 days, it should be possible to proceed with the order without waiting until the 60 days
135
Measured against the time that it takes to activate the order-making power
draft Order becomes law and balanced against the possibility that the Committees could,
within the time remaining within the 60 day period, still hear from other groups or
individuals affected by the proposal, any gain achieved by proceeding with the proposal as
suggested, appears both minimal perhaps only a matter of days and potentially
disenfranchising.
(b) Working together
Although the two Committees discharge similar functions with regard to deregulation
proposals, they are formally distinct and independent one from the other; they are not a Joint
Committee. There were expected to be, and there are, differences between them.136 They differ
in their statement of the criteria against which proposals are to be considered, and unlike the
132
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Commons, the Lords Committee has not formulated its deregulation procedures in the form
of a Standing Order. Secondly, should any draft order subsequently laid before Parliament,
the Commons Committee is obliged to report to the House within fifteen sitting days,
addition, a motion to approve a draft Order can only be moved after the Lords Committee
has made a second report.137 They also differ in the number of members: 18 in the Commons
and eight in the Lords.
Despite their formal independence, a substantial point worthy of remark is the
development of a close working relationship between these two Committees, again as was
intended from the outset.138 Like the co-operation between the European Legislation
Committee in the Commons and the European Communities Committee in the Lords, this is
an unusual feature of parliamentary activity. The Committees routinely consult one another:
from consideration of their initial procedures, there is now a complete exchange of papers,
including the exchange of evidence from witnesses (which might otherwise be heard twice),
Clerks and their Legal Advisers, and without the need for formal meetings; this close co139

Standing Order No. 124A(9)(d) permits the Commons Committee to sit concurrently
with the Lords. This too is unusual, in as much as the legislative process has typically
provided for the serial rather than simultaneous consideration of proposals; what it has
encouraged is a bilateral approach to proposals, each Committee bringing its own focus to
deliberations on a particular issue, and, on occasions, conscious of the oth
approach, giving less attention to it in preference to the examination of other aspects of the
the deduction of wages for the payment of trade union fees, bingo advertising and weights
and measures.
(c) Differing emphases, differing conclusions
Being formally independent from one another, and thus under no obligation to agree either
upon their conclusions or a joint report (although if they both happen to agree on a particular
matter, their individual reports may have greater impact on he department), it is also
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with the criteria. Such differences become particularly important where the conclusion that is
reached is one other than unequivocal approval. These differences may take a variety of
forms.
Firstly, the Committees might agree that a proposal requires amendment, but differ as to
what aspects of the proposal should be amended and what those amendments should be, or
they might agree that a draft Order should not be laid, but do so for different reasons. The
licensing and the relaxation of building notice requirements. It is of interest to note from a
departmental perspective, that such differences may in fact be helpful, at least where they are
not contradictory.140 The latter possibility is illustrated by the differences
approach to the proposal concerning the Civil Aviation Act 1982. There was agreement that
no Order should be laid, but whereas the Lords Committee concluded that it was ultra vires
the 1994 Act, the Commons, while agreeing on that point
assurance as to the scope of section 1 meant that it was an inappropriate use of the ordermaking power; this was not a matter relied on in the Lords. Similarly, whereas the
Deregulation Committee concluded that the Home O
the impact on employees of the proposed extension of entertainment licences to permit
Sunday dancing meant that the Department had not complied on this matter with the
requirement of adequate consultation, the Lords Committee took a less stringent view,
agree with the Commons Committee that the period of time allocated for consultation was
inadequate (and that necessary protection was not being maintained). As we have seen, the
Committees also varied in their conclusion as to the appropriateness of this proposal: the
Lords thought it inappropriate subject matter for the deregulation procedure, rejecting it,
inter alia, on that ground; by contrast, the Commons Committee did not consider it so.
Secondly, and more strikingly, the Committees might reach different overall conclusions
as to the acceptability of a proposal. This could comprise either one approving the proposal in
terms while the other indicates that amendments should be made; alternatively, that one takes
the latter stance while the other reports that the order making power should not be used in
respect of the proposal. It is also theoretically possible that one Committee might accept a
proposal without amendment, while the other rejects it entirely, but such an outcome is likely
to be rare. There have been a number of instances in which amendments have been
recommended by only one of the Committees, the other accepting the proposal on its terms
(trade union subscriptions, for example), and one instance of the second possibility.
Concerning an aspect of the proposal to deregulate aspects of the Consumer Credit Act 1984,
the Lords concluded that necessary protection could be maintained by the amendment of the
draft Order; on the other hand, the Deregulation Committee took the view that the defects
were too deep to be rescued in this way, and rejected the proposal. Overall, three proposals
have been rejected: on two of these (Sunday Dancing and the Civil Aviation Act 1983) the
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Committees agreed, though for different reasons; in the case of the Consumer Credit Act
1984, the proposal was rejected only by the Commons..

4.2 Future Applications
nce session in April 1998 with the Chancellor of the
Duchy of Lancaster revealed a sense of frustration that more proposals were not being
brought forward for its consideration. A new batch of MPs clearly felt that there is an
opportunity to engage in exactly the kind of innovative law making that a new Parliament
ought vigorously to be pursuing, a feeling evidently shared by the then Chancellor, Dr David
Clark MP. Similarly, the Lords Committee, despite its concomitant responsibility for
scrutinising Bills that propose to delegate powers, has indicated its wish to see the extension
of this novel procedure and to comment on the draft Bill that would be required to amend the
1994 Act.141
procedure were, as has been noted, published in March 1999.
We consider the possible future applications of the deregulation procedure under two
headings: firstly, the proposals that have been made by the Cabinet Office; secondly, other
possibilities.
4.2
to extend the scope of the order-making power. The second group seeks to extend the sources
of law to be amended. These proposals are currently under review by the two Committees.
(a) The scope of the order-making power
The main proposals here are that the power to amend or repeal burdensome primary
legislation should extend to burdens imposed on public authorities, should be permitted
others, and should be used to remove the burden implied by the need to clarify ambiguous
statutory provisions. These are substantial proposals; the first two in particular raising
difficult questions.
The proposal to extend the order142

is a response to the
g the Civil Aviation Authority. We have seen
for both Committees was that the proposal went beyond the assurance that the government
had given Parliament conc
(see sections 2.1 and 3.3.10). But if the government can by primary legislation amend the
obligations on a public authority, why should it not be able to do so by secondary legislation
where the scrutiny of that legislation is as demanding as the current procedures? The
consultation paper adds the caveats that proposals to remove burdens would be made
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o
elsewhere in the paper, which can include the imposition of new burdens where that would be
.143
The Committees are effective in their scrutiny of deregulation proposals: there is every
reason to believe that they would continue to be so if faced with proposals relieving public
bodies of their burdensome obligations. The history suggests that their examination of the
, their evaluation of its supporting paperwork and their monitoring of
its compliance with the consultation requirements (the neutrality point assuming greater
significance given that it is the government rather than the private sector which stands to
gain) would become the more stringent. This would be so, too, if the 1994 Act were, in the
amendment needed to extend section 1, also to impose more rigorous requirements, for
example, as to the demonstration by the department that necessary protection will be
maintained, closer compliance with the consultation requirements in marginal cases, or the
creation of codes of practice for the future implementation of the revised law. It is possible to
conceive of a variety of additional demands that the Committees might make of the
proposing department (and yet more so where the removal or reduction of the burden is
achieved only at the cost of imposing a smaller one on another party in the pursuit of the
his managerialist exercise
seems an unsatisfactory response to a proposal which surely raises an issue of principle:
otherwise than by a further Act of Parliament?
In its consideration of the Sunday Dancing proposal, the Lords Committee rejected the
examination of deregulation proposals, it was apt to deal with matters that would normally
have been dealt with as primary legislation. We have also seen that it is difficult to identify
conclusively what matters are appropriately dealt with only by Act of Parliament. The
consultation paper suggests that the kinds of impediments to efficient and effective
albeit with a basis in primary legislation. But once allowed, future governments might pursue
a less modest agenda, and future Committees might
proposals imply that if the Committees did not like the direction taken in future, they could
-making power.
This is undoubtedly so; but i
are, as a matter of conventional understanding, appropriately dealt with by the potential for
debate on the floor of the House, in the same way as they were first imposed. As we have seen,
it is possible for the Committees to come to different conclusions about a proposal. One way
of creating a further safeguard against the dilution of duties owed by public bodies would be
to require unanimity between the Committees in such cases.
There is another point. Should the instrument lifting the burden fall to be interpreted by a
court, typically in an application for judicial review, the decision in Pepper v Hart permits a
143
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forensic examination of ministerial statements (and other parliamentary material) for the
purpose of resolving ambiguities in the statutory text.144 If a question arises concerning the
disadvantage by comparison with the original version, a court might well wish to reassure
itself that what has been enacted was indeed intended. The courts have already shown
themselves willing to go beyond the nominal restrictions specified by Lord BrowneWilkinson in Pepper v Hart; it is not fanciful to suggest that they would look closely at
secondary legislation in cases such as this and, if it the intention were not clear, hold that the
original duty remained unaffected at least in this case. There may, in extreme cases, be the
potential for holding the instrument to be ultra vires the parent Act.
The consultation document proposes that when exercising their judgment as to whether
to bring forward a deregulation order, Ministers should, in addition to the three current
requirements that the order genuinely removes or reduces a burden, introduces no additional
burden on those affected nor any new burden on those previously unaffected, and removes
145
the general interest of the
Such a
requirement would give the Committees (and a court, should the matter be tried there) the
opportunity to reject a proposal on the ground that no reasonable Minister, properly
addressing the matters implicit in the proposal, could possibly reach the conclusion that a fair
balance has, in the particular case, been struck. This principle is advanced in the consultation
paper as a counterweight to the proposals to extend the order-making power to include
public bodies and, notwithstanding the second requirement mentioned above, to permit
small increases in burdens on some parties to be justified by the greater good.

The consultation paper proposes that in respect of such cases, the 1994 Act would be
amended to require there to be a reasonable balance between the increase of a burden on one
sector and the overall reduction of a burden. Ministers would need to ensure that any new
burden was not disproportionate and that it did not adversely affect any right or freedom
which those concerned might reasonably expect to be able to continue to enjoy. 146
judicial review.147 In the case of Community law, proportionality requires that a measure be
no more burdensome than is necessary to achieve its purpose. The European Court has
approved a three fold test: is the measure capable of achieving its purpose; is the measure
necessary for the purpose to be achieved; and is there a reasonable relationship between the
measure and the purpose? In the present context, the questions to be asked would be, whether
the draft Order is capable of reducing the identified burden; whether it is necessary to achieve
that reduction; and whether the burden placed on the (new) affected parties bears a
reasonable relationship to the benefit to be gained by the previously adversely affected parties.

144

Pepper v Hart [1993] A.C. 593.

145

Cabinet Office (1999), para. 6.

146

Ibid., para. 14.

147

M. Fordham, Judicial Review Handbook (1997), p. 58; C. Harlow and R. Rawlings, Law and Administration
(1997), p. 118.

49

50

David Miers: The Deregulation Procedure: An evaluation

For example, in such instances as the proposals concerning betting office licences, building
society notices and weights and measures (see above sections 3.3.2(d) and (e)), the
Committees might ask: what is the present and future capacity of each of the affected entities
to absorb the additional costs implicit in the new or increased burden; and what will be the
effect of removing the opportunity cost implicit in the current burden? To shift a burden
from one entity or group of entities in a given commercial sector (for example, supermarkets)
to other, smaller entities (for example, specialised suppliers of a given commodity) may
benefit the former and not, in the short term, adversely affect the latter; but the former are
now in a position to redirect their market activity to the potential detriment of these (or
similar) smaller entities. The consultation paper indicates that any proposal to impose an
additional burden would, in addition to the current consultation requirement, be the subject
of a regulatory impact assessment. It is not wholly clear whether the government intends
proportionality to assume the legal connotations noted above; in any event, it would, if used
as a test quickly assume the substance if not the form of a legal prescription.
The third element in this group is the proposal to reduce the transaction costs implicit in
the clarification of unclear laws. The consultation document notes that there are
circumstances in which the statutory law is so unclear that those governed by it run the risk of
non-compliance with its requirements (relying, perhaps on the exercise of a discretion by
those responsible for it not to enforce the law, for whom the lack of clarity is an inhibition to
enforcement), but for whom the costs of obtaining a clear statement impose a burden. A
second possibility is that those affected believe that they understand
wording is obscure. The government proposes in each case, that the deregulation procedure
could be used to clarify the statutory language. This is, as the consultation document
acknowledges, a considerable step.148 With the exception of consolidation with amendments
proposed by the Law Commission, it has not been the practice to enact legislation for the sole
purpose of clarifying existing statutory provisions.149 The extension of the procedure for such
purpose holds out the prospect of useful co-operation between departments and the Law
Commission, whose statutory duty includes keeping the statute law under review.
Clarification of statute law may, however, have the effect of identifying the incidence of a
burden where it was prev
exist. In this instance, the government proposes the adoption of an approach similar to that to
be taken where the Minister has actively decided to increase or create a burden on the few in
the interests of the many. But in the instance of the revealed burden, application of the
proportionality test does not provide a full answer, If resolution of an ambiguity reveals a
burden which is disproportionate, is the Minister not to propose the draft Order? Or should
the collective interest? The former option seeks to put the fly back into the fly bottle; the latter
is more than an act of clarification.

148
149

Cabinet Office (1999), paras. 21 26.

The government cites the atypical example of s 257(4)(b) of the Companies Act 1985 as an exception to the
rule.

4 Evaluation

51

(b) The affected law
Section 1(5) of the Deregulation and Contracting Out Act 1994 restricts the law that may be
amended by deregulation Orders to primary legislation enacted before or during the 1993 94
Session of Parliament and to subordinate legislation made under the 1994 Act itself.150 The
consultation document proposes changes to both restrictions. As to the former, the proposal
is simply to extend the power to all primary legislation, whenever enacted.
The proposal in respect of the latter restriction concerns the scope of the order-making
power under section 2(2) of the European Communities Act 1972 and is of a more technical
nature. In giving effect under this Act to a Community directive, there may be occasions
when a wider commercial sector not directly affected by the directive might nevertheless
benefit from its adoption. Where other primary legislation exists which could accommodate
such secondary legislation, the extension of this benefit could be readily accomplished; but
the government considers that is this not possible where the only available vehicle is the 1972
Act,151 short of enacting additional primary legislation dealing with the matter in question.
sectio
so far as an order amending them would be consistent with our obligations under
152

Unquestionably the most controversial suggestion under this broad headi
153
orderIt is not
unusual for the government to seek to reverse by primary legislation the impact of a judicial
decision or the interpretation of a statutory provision reached by the court, in some instances
as a result of judicial prompting.154 Whereas such occasional statutory intervention threatens
no conventional understandings about the relationship between the executive and the
judiciary, its routine use would, it may be surmised, provoke criticism. This would
particularly be the case where the intervention is made, not in respect of a matter that has for
some years been recognised (by the courts) as disproportionately burdensome, but where it is
ate response to a recently decided case.
Not only judicial, such bodies as the Law Commission would surely consider it
undesirable that piecemeal statutory reform should be made to areas of the common law for
the reason only that they impose a burden on one or more groups within the private sector.
This is not to deny that the burden may be substantial and a significant hindrance to business;
the point is that reform should be considered in the context of the area of law as a whole.
150

Ordes may not be used in respect of Northern Ireland legislation (section 1(6)(a)), though they may be used
in respect of Acts of the Westminster Parliament which extend to Northern Ireland.
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Secondary legislation made under s 2(2)(b) of the 1972 Act (which itself may amend UK primary legislation

Trade and Industry, ex parte UNISON [1998] I.R.L.R. 438). This appears to preclude the making of regulations
under the Act for an unrelated purpose, albeit the change was inspired by the directive.
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Moreover, it will not just be the private sector which might benefit from such intervention. If
the proposed extension of the order making power to include burdens on public bodies is
accepted, it would be open to a government to seek to overrule by statutory instrument an
obligation on, for example, a local education authority, the Department of Social Security, the
Child Support Agency or the Heath and Safety Executive, that has been imposed in judicial
review proceedings. The courts would not view such a development with equanimity. In these
consultation document repeatedly insists that no proposed draft Order will survive any of the
proposed extensions if approved, provided that the Committees continue their rigorous and
testing approach to deregulation proposals. This is of course so; but unlike the quantitative
changes implicit in others of the current proposals, this signifies a qualitative change in the
nature of the procedure, and one which Parliament might consider too significant to be
are areas where, in the absence of a statutory framework, case law has grown up in a way
which prevents people from doing perfectly reasonable things.155
Besides the constitutional implications, amendment of the common law by statutory
instrument would not be a straightforward matter. Assuming that the 1994 Act itself gives
power to amend common law rules (the
envisages the enactment of a single instrument designed to remove a particular burden
created by case law, taking effect in a broader common law context. A principal characteristic
of common law rules is that they typically cannot be expressed in a single authoritative text.
Unlike statutory rules, they are not rules in fixed verbal form.156 While it is of course true that
there will always be questions concerning the interpretation of particular statutory provisions,
the presence of a uniquely authoritative text does, at a minimum, provide a linguistic anchor
from which interpretation can proceed. But one of the primary features of the interpretation
of case law rules is the potential for an initial lack of agreement as to how the rule in question
should be formulated. Thus, because particular items of statutory reform would, under this
proposal, be made to a body of law having no necessarily agreed linguistic context, it will be
that much more difficult to predict its wider impact. Responding to burdens created by case
law by means of statutory instrument carries with it the danger that the remedy will be overor under-inclusive, and may create other anomalies. One way of bringing a greater degree of
legal certainty to this exercise would be the introduction of a requirement on the department
bringing forward such a proposal to refer the matter to the Law Commission. Indeed, the
Committees could go further, requiring that the Law Commission approve the proposal
before the department proceeds with it.
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4.2.2 Other possibilities157
(a) A model for remedial orders under the Human Rights Act 1998
Section 10 of the Human Rights Act 1998 provides that a Minister of the Crown may by order
amend primary or subordinate legislation which is declared to be incompatible with the
European Convention. Noting in its 6th Report for the 1997 98 session that this section

procedure does not, of course, offer the House the opportunity to amend the draft, and so the
Committee recommended that:
to scrutinise such orders modelled on that for the second stage parliamentary scrutiny of
deregulation orders. Such a procedure could allow for a limited period within which the
proposal to make a remedial order could be considered by both Houses of Parliament,
158
with the opportunity that would give for amend
The government accepted this suggestion in principle, if not in the exact terms the
Committee later suggested. In the case of non-urgent remedial orders, Schedule 2 to the Act
in fact provides for two, rather than one 60 day period within which Parliament may consider
the draft order, before it may be laid.159 Paragraph 3(1)(a) of the Schedule requires simply that
a draft of the proposed order and
explanation of the incompatibility which the order (or proposed order) seeks to remove,
reasons for proceeding
for their consideration, the Minister would have to lay a draft order that sets out exactly (a)

(b) A model for public Bill procedure
The reforms that have been proposed by the Modernisation Committee to the way in which
the Commons scrutinises public Bills stand in a long tradition of self-examination followed
by exhortation that the House must do better. Where these reforms have been implemented
(and the occasions are few enough), this has been so because their intended effect coincides
157

Other possibilities include: a procedure for correcting mistakes in Acts of Parliament (the Acts of Parliament
(Correction of Mistakes) Bill 1977 received only a First Reading); its extension to certain kinds of private
s, those that are in essence, deregulatory measures); and as part of a wider process of
prelegislative consultation on proposed Bills.
158
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imise its opportunity to test the government. In general, radical
restructuring of the manner in which legislative business is conducted in the Commons,
however rational, is less likely to appeal to what has traditionally been its conservative attitude
to reform than is incremental change that accepts political reality as a starting point. In this
than do the systemic changes proposed by the Hansard Society Commission.160 Put at its
simplest, the legislative task, as conceived by the Hansard Society, is to create laws that are
clear and accessible to those affected by them, but as the Society makes abundantly clear, a
number of reform agendas are possible.
One of these is based upon the experience of the deregulation procedures. In its recent
reviews, the Lords Committee observed that the experiment was one which could usefully be
built on by extending the exercise to selected public Bills and statutory instruments. 161 Noting
that the Delegated Powers and Deregulation Committee was created in part to save time on
committees in pre-legislative consultation could save further time on the floor of the House,
162
So far as
the scrutiny of public Bills is concerned, the deregulation procedure certainly offers some
useful parallels. A key feature is consultation: as we have noted, both Committees view
consultation as being at the heart of the deregulation process. It is also at the heart of the
House of Lords of the Special Public Bill Committee, which has adapted the framework of the
Commons Special Standing Committee procedure. It is this procedure, with its structured
opportunity for the taking and consideration of evidence, that is itself regarded by the
Hansard Society as the model for effective parliamentary scrutiny of Bills. Michael Ryle, a
asked:
If such improved consultation arrangements and improved parliamentary scrutiny can be
introduced for deregulation orders, why cannot such practices be adopted, with
adaptations, for other parts of the legislative process...?163
What Ryle envisages is a shift in the balance of detail between primary and secondary
legislation. At present, primary legislation frequently contains, in addition to its main clauses,
substantial detail concerning their implementation, such detail being occasionally effectively
scrutinised, while very little of the secondary legislation giving effect to the Antis ever
debated. Instead, there would be a four, rather than a two-tier structure. Under this. Bills
160
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would in essence set the framework of the principles and main provisions of the policy for
which legislative approval is sought; there
secondary
legislation. The
the more important provisions for the
implementation of Acts and should be set out in major orders which should be prepared on
the basis of consultation carried out on the same lines as for deregulation orders. These
orders should also be subject to much the same procedures for parliamentary scrutiny and
approval as have been agreed for deregulation orders, except that more than one Committee
would clearly be needed and membership of the Committees would have to be made more
subject-specialised, perhaps by the use of added members.164
The second, addressing less important details, would be subject to the existing affirmative
and negative resolution procedure, while the third level of secondary legislation would
embrace very minor or purely administrative details that, as at present, could be dealt with by
instruments not subject to parliamentary procedure. Clearly, this is an ambitious agenda. So
far as it recommends the routine use of framework Bills, all sides would have to be satisfied
that the procedures set for their consideration (as proposed by or similar to those
recommended by the Hansard Society, but not yet accepted in their radical form) permit
adequate scrutiny of their principles and main provisions. The use of framework Bills by the
last Conservative government, for example, was the subject of criticism. One of the main
those with doubts can only be assured (if they are) that the government will act in good faith
and as it has indicated that it will.
These reservations might well be alleviated if it were the case that members and peers
knew that the main orders implementing the Act, and passed as secondary legislation, would
be subject to a process of examination similar to that to which applies to deregulation
that some cautionary notes should be sounded. The measures they consider are selfcontained, discrete proposals that seldom generate wider policy issues; they address matters
that are technical (though this is not to gainsay that consumers may need protection) and are
Sometimes of very limited compass.165 As Ryle indicates, any significant extension of this
model to deal routinely with the major implementing orders would require an equally
significant extension in this new Committee structure entailing a substantial reallocation of
resources. For the moment at least, this does not appear an attractive proposition for the
Modernisation Committee.
(c) A model for super affirmatives
The allocation of resources to the consideration of a new kind of statutory instrument the
super affirmative was a matter discussed by the Commons Procedure Committee in its
report on Delegated Legislation. Starting from the widely accepted premise that the current
arrangements for the debate of affirmative and negative instruments is unsatisfactory, and
eschewing the more radical s
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uniform category of instruments, with parliamentary mechanism for determining which
required positive approval, based on their inherent significance rather than their statutory
166
the Committee recommended the creation of a category of statutory instruments,
called super-affirmatives, which would be debated in a procedure modelled on the
deregulation procedure. This idea was canvassed by the then Chancellor of the Duchy of
Lancaster in evidence to the Lords Committee and by the Chairman of the Commons
Deregulation Committee to the Procedure Committee.167 Mr Field MP in particular drawing
attention to the opportunities it offers for public access to the proposed change, for
backbench participation and, at a more general level, for a greater degree of legitimacy in the
enactment of significant instruments. But while commending the procedure, the Committee
struck the cautionary note that the degree of scrutiny given to the consideration of
168
deregu
Even
allowing for some process of selection the proposed Sifting Committee the model would
require some major adaptation if it were to be used for this purpose. Such instruments would
be more likely to be politically sensitive and this would be at least one reason for their
selection than deregulation Orders, and they would not, of course, necessarily be amenable
to evaluation against the criteria in the 1994 Act. Moreover, while the general point about
consultation may be regarded as a reason for adopting the deregulation model, it should be
recalled that consultation under the Act has a particular significance that may be
inappropriate to this task. These matters have yet to be addressed by the Modernisation
Committee.

Annex: Standing Order No. 124A of the House of Commons
(1) There shall be a select committee, called the Deregulation Committee, to examine every
document containing proposals laid before the House under section 3, and every draft order
proposed to be made under section 1, of the Deregulation and Contracting Out Act 1994.
(2) The committee shall report to the House, in relation to every document containing
proposals laid before the House under the said section 3, either
(a) that a draft order in the same terms as the proposals should be laid before the House;
or
(b) that the proposals should be amended before a draft order is laid before the House; or
(c) that the order-making power should not be used in respect of the proposals.
(3) The committee shall report to the House, in relation to every draft order laid before the
House under the said section 1, its recommendation whether the draft order should be
approved.
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(4) The committee may report to the House on any matter arising from consideration of the
said proposals or draft orders.
(5)(A) In its consideration of proposals the committee shall consider in each case whether the
proposals
(a) appear to make an inappropriate use of delegated legislation;
(b) remove or reduce a burden or the authorisation or requirement of a burden;
(c) continue any necessary protection;
(d) have been the subject of, and take appropriate account of, adequate consultation;
(e) impose a charge on the public revenues or contain provisions requiring payments to
be made to the Exchequer or any government department or to any local or public
authority in consideration of any licence or consent or of any services to be rendered, or
prescribe the amount of any such charge or payment;
(f) purport to have retrospective effect;
(g) give rise to doubts whether they are intra vires;
(h) require elucidation or appear to be defectively drafted;
(i) appear to be incompatible with any obligation resulting from membership of the
European Union.
(B) In its consideration of draft orders, the committee shall consider in each case all the
matters set out in sub-paragraph (A) above and the extent to which the Minister concerned
has had regard to any resolution or report of the committee or to any other representations
made during the period for parliamentary consideration.

King-Hall Papers
King-Hall Papers are named after the founder of the Hansard Society, Stephen King-Hall,
who was its first Chairman from 1944 to 1964, and first Director from 1944 to 1957. Without
his vision and energy the Society with its object of promoting knowledge of and interest in
Parliamentary Government, would never have existed. King-Hall Papers are a series of
occasional papers which are published as a contribution to the continuous debate about the
efficacy of Parliamentary Government, and how it can be maintained for the present and
developed for the future. The views expressed are those of the author, and the charity is
neither for nor against. The Society is, however, happy to publish these views and to invite
analysis and discussion of them.
The Hansard Society for Parliamentary Government
An effective parliamentary system is central to the success of our democracy. When
Parliament fails, or is perceived to fail, to carry out its key roles especially in making effective
laws and in scrutinizing the actions and words of the Executive, this has an impact on the
lives of ordinary people.
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The Hansard Society promotes effective parliamentary democracy. A non-party organisation,
it is supported by Madam Speaker, Party Leaders, MPs, Peers, journalists and academics. The
conferences, study days and publications. For 1999 the Society is launching two important
new programmes: Parliamentary Reform and Parliament and the Electronic Media.
The Hansard Society for Parliamentary Government
St Philips Building North, Sheffield Street, London WC2A 2EX

